PLANNING OBLIGATION BY DEED OF UNILATERAL UNDERTAKING UNDER SECTION 106 OF THE TOWN AND COUNTRY PLANNING ACT 1990

Relating to land at: *

Dated:                             

Parties:

(1)
* of * (“the Developer”); 

(2)
* whose registered office is at * (“the Mortgagee”);

Introduction
1.
Exeter City Council of Civic Centre, Paris Street, Exeter, EX1 1JN (“the City Council”) is the Local Planning Authority for the purposes of the 1990 Act for the area in which the Site is situated, by whom the obligations imposed by this Deed shall be enforceable.

2.
The Developer is the registered proprietor with Title Absolute under Title Number DN * of the Site subject to the entries disclosed on the Charges Register of the said Title but otherwise free from incumbrances.

3.
The Mortgagee is mortgagee of the Site under legal charge dated * made between the Developer and the Mortgagee.

4. 
The Developer has submitted the Application to the City Council for planning permission for the Development.
5.
The City Council in exercise of its powers under the 1990 Act has refused planning permission for the Development and the Developer has lodged an appeal against such refusal to The Planning Inspectorate which appeal is being dealt with under reference APP/Y1110/A/*.

6.
The Developer is entering into this Deed of unilateral undertaking in order to secure the planning obligations contained in it.

N O W  T H I S  D E E D  W I T N E S S E S as follows:-

1.
Definitions


For the purposes of this Deed, the following expressions shall have the following meanings, unless the context requires otherwise:- 

	“1990 Act”
	the Town and Country Planning Act 1990;

	“Appeal”
	the appeal against the City Council’s refusal to grant planning permission lodged by the Developer and registered with reference APP/Y1110/A/*;

	“Application”
	the application for *full/outline planning permission submitted to the City Council for the Development, registered by the City Council on * and allocated reference number *;

	“Assistant Director City Development”
	means the City Council’s Assistant Director City Development or similar post-holder responsible for carrying out the City Council's planning functions employed by the City Council from time to time, and includes his or her representative;

	“City Council”, “Developer”, and “Mortgagee”
	respectively include their successors and assigns;

	“Commencement of Development”
	the date on which any material operation (as defined in section 56(4) of the 1990 Act) forming part of the Development begins to be  carried out, other than (for the purposes of this Deed and for no other purpose) operations consisting of site clearance, demolition work, archaeological investigations, investigations for the purpose of assessing ground conditions, remedial work in respect of any ground contamination, erection of any temporary means of enclosure, the temporary display of site notices or advertisements, and similar expressions such as “Commence the Development” shall be interpreted in the same way;

	“Development”
	the development of the Site by * as set out in the Application; 

	[“Dwelling”
	a building or part of a building forming part of the Development and designed for residential occupation by a single household;]


	“Obligations”
	the planning obligations contained in the Schedule*s;

	“Plan”
	the plan attached to this Deed;

	“Planning Permission”
	the *outline/full planning permission subject to conditions to be granted by the City Council pursuant to the Appeal, and the expression Planning Permission shall include all approvals *(including approval of reserved matters) granted pursuant to it;

	["Reserved Matters Approval"
	means the approval of reserved matters pursuant to an application (or applications) for approval of reserved matters under the Planning Permission;]


	“Site”
	the land at * more particularly edged red on the Plan, being the land against which this Deed may be enforced.


2.
Construction of this Deed

2.1
Where reference is made to any clause, paragraph, schedule or recital, such reference (unless the context otherwise requires) is a reference to a clause, paragraph, schedule or recital in this Deed.

2.2
Words importing the singular meaning where the context so admits include the plural meaning and vice versa.

2.3
Words of the masculine gender include the feminine and neuter genders and words denoting actual persons include companies, corporations and firms and all such words shall be construed interchangeably in that manner.

2.4
Where more than one person is obliged to observe or perform an obligation, the obligation can be enforced against all such persons jointly and against each individually unless there is an express provision otherwise.

2.5
Any reference to an Act of Parliament shall include any modification, extension or re-enactment of that Act for the time being in force and shall include all instruments, orders, plans, regulations, permissions and directions for the time being made, issued or given under that Act or deriving validly from it.

2.6
References to any party to this Deed shall include the successors in title to that party and to any deriving title through or under that party, and references to any local authority shall include the successors to its various statutory functions.
2.7
Any covenant in this Deed, whereby a party is not to do any act or thing, shall be deemed to include an obligation not to permit or suffer such act or thing to be done.

2.8
The clause headings contained in this Deed are indicative of the meaning and intent of the clauses to which they respectively refer, and are intended to assist in the interpretation of this Deed and may be taken into account accordingly.
3.
Legal basis

3.1
This unilateral undertaking is made as a Deed pursuant to Section 106 of the 1990 Act.

3.2
The obligations imposed upon the Developer under this Deed create planning obligations pursuant to section 106 of the 1990 Act and are enforceable by the City Council as local planning authority.

4.
Conditionality

4.1
This Deed is conditional upon the Planning Permission being granted pursuant to the Appeal (and if the Planning Permission is refused this Deed shall cease to have effect); and the Obligations shall take effect upon the Commencement of Development;

4.2
If the Planning Permission granted pursuant to the Appeal should expire before the Commencement of Development or shall at any time be revoked this Deed shall forthwith determine and cease to have effect;
5.
The Developer's covenants


The Developer covenants with the City Council to observe and perform the Obligations contained in the * Schedule[s] and otherwise to comply with the provisions of this Deed.

6.
Miscellaneous

6.1
This Deed shall be registrable as a local land charge by the City Council.

6.2
Where the agreement, approval, consent or expression of satisfaction is required by one party from another party under the terms of this Deed, such agreement, approval, consent or expression of satisfaction shall not be unreasonably withheld or delayed, and (if given) shall be given in writing (and shall be of no effect unless given in writing). 

6.3
Any such agreement, approval, consent or expression of satisfaction shall unless otherwise stated in this Deed be given on behalf of the City Council by the Assistant Director City Development.

6.4
Any notices shall be deemed to have been properly served if sent by recorded delivery to the principal address or registered office (as appropriate) of the relevant party.

6.5 
Insofar as any clause or clauses of this Deed are found (for whatever reason) to be invalid, illegal or unenforceable, then such invalidity, illegality or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Deed.

6.6
This Deed shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission shall be quashed, revoked or otherwise withdrawn or (without the consent of the Developer) it is modified by any statutory procedure or expires prior to the Commencement of Development.

6.7
No person shall be liable for any breach of any of the Obligations after it shall have parted with its entire interest in the Site but without prejudice to liability for any subsisting breach arising prior to parting with such interest.

6.8
Nothing in this Deed shall prohibit or limit the right to develop any part of the Site in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Deed.

7.
Mortgagee's consent

The Mortgagee acknowledges and declares that this Deed has been entered into by the Developer with its consent, and that the Site shall be bound by the Obligations contained in this Deed, and that the security of the Mortgage over the Site shall take effect subject to this Deed, provided that the Mortgagee shall otherwise have no liability under this Deed unless it takes possession the Site, in which case it too will be bound by the Obligations as if it were a person deriving title from the Developer. For the avoidance of doubt, any buyer purchasing the Site or any part of it from the Mortgagee exercising a power of sale shall be bound by the terms of this Deed.
8.
Waiver

No waiver (whether express or implied) by the City Council or by any party to this Deed of any breach or default in performing or observing any of the provisions of this Deed by any other party shall constitute a continuing waiver, and no such waiver shall prevent the person granting it (or implied to have done so) from enforcing any of the relevant provisions or from acting upon any subsequent breach or default.

9.
Indexation


All sums of money payable to the City Council or to the County Council under this 
Deed shall be increased (as at the date or dates on which each payment is 
made) in accordance with the following formula:-

C = £Y x
B


A

where :

A
is the value of the index specified in the provision concerned or, if none is specified, the Retail Price Index, last published before *
; 

B
is the value of such index last published before the date on which the payment in question is made;

C
is the sum in question after application of this formula; and

£Y 
is the sum to which this formula is applied;

provided that if the said index shall cease to exist, there shall be substituted such other index of building costs as shall be specified by the City Council, acting reasonably, and provided further that if the application of this calculation produces a reduction in the sum in question, such sum shall remain unchanged.

10.
VAT


All sums payable under this Deed shall be deemed to be exclusive of Value Added Tax where applicable, and except where otherwise stated, the party liable to make the payment shall also be liable to pay any Value Added Tax due.

11.
Jurisdiction

This Deed is governed by and interpreted in accordance with the law of England and Wales; and (without prejudice to the jurisdiction of the High Court) the County Court in whose district the Site is situated shall have full jurisdiction to hear and determine proceedings arising from or relating to this Deed or for the enforcement of its terms or any of them.

12.
Delivery

The provisions of this Deed (other than this clause which shall be of immediate effect) shall be of no effect until this Deed has been dated.

I N  W I T N E S S of which the parties hereto have executed this document as a deed the day and year first before written

Schedule

The Obligations

*

SIGNED as a DEED by


)







)

acting in the presence of:-


)

Director






Secretary

Dated                                                                201*

*

AGREEMENT

under section 106 of the

Town and Planning Act 1990

relating to land at

*

� Omit if dwellings are not referred to within the undertaking


� Include if this is an outline application, and this term appears elsewhere in the undertaking.


� This will usually be the date of committee approval
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