Insert additional definitions:-

	“Bond”
	the bond to be delivered to the County Council pursuant to paragraph 1.10(b) of Part B of Schedule *;

	“Certificate of Completion” and “Certificate of Making Good Defects”
	the certificates so defined in clause *x;

	“Design Manual”
	the “Design Manual for Roads and Bridges” reference HD19/03 published by the Highways Agency and others, and any publication which amends or replaces it;

	“Drawing”
	drawing number * prepared by *, or such amended drawing as may be approved in writing by the City Council and the Proper Officer;

	“Inspection Fee”
	a sum equivalent to 7% of the Bond (being the value of the Bond at the date the Bond is given) representing the Proper Officer’s costs in the inspection of the Works as required by this Agreement;

	“Interest Rate”
	the rate of 4% above base rate of Barclays Bank Plc or any rate substituted therefor calculated on a day to day basis;

	“Stage 1, 2, 3 and 4 Safety Audits”
	the safety audits so defined in the Design Manual and the Institution of Highways and Transportation’s Road Safety Audit guidelines;

	“Traffic Manager”
	the officer appointed by the County Council to act as Traffic Manager for the purposes of the Traffic Management Act 2004;

	“Works”
	the works detailed in Part A of Schedule *.


Substitute:-

3.1
This Agreement is made as a Deed pursuant to Section 106 of the 1990 Act, Section 111 of the Local Government Act 1972 and Sections 38 and 278 of the Highways Act 1980, and all other enabling powers in that behalf.

Insert:-

x.
County Council’s covenants
The County Council hereby agrees with the Developer that:-
x.1
when the Works have been completed to the satisfaction of the Proper Officer in all respects he shall issue his certificate to that effect (the “Certificate of Completion”) whereupon the Works shall become part of the highway not maintainable at the public expense;

x.2
if during a period of twelve months after the date of the Certificate of Completion any defect or damage shall arise and become manifest in the Works referred to in that Certificate, the same shall be made good by and at the expense of the Developer to the reasonable satisfaction of the Proper Officer who shall then issue a certificate to that effect (the “Certificate of Making Good Defects”), provided that if the Developer shall fail to make good any such defect or damage the County Council may itself or by its agents or contractors carry out all work made necessary by such defect or damage and the Developer shall pay to the County Council the cost thereof  (including professional fees and expenses (if any)) as determined by the Proper Officer; whose decision shall be final;

x.3
on the date of the expiry of the maintenance period of twelve months referred to in subclause *x.2 or if there shall be defects or damage during that period, on such later date that the Certificate of Making Good Defects shall be issued, so much of the Works as shall have been undertaken on the Site and now form part of the highway shall become highway maintainable at the public expense.
Schedule *

Obligations to the County Council – Highway Works
Part A – The Works

The works *[upon the Site / partly upon the Site and the partly upon the public highway] known as *, comprising *, as shown the Drawing, and to a design and specification to be submitted to and approved in writing by the Proper Officer.
Part B – Developer’s covenants

1. The Developer hereby covenants with the County Council:-
1.1
as the first stage of the Development the Developer shall at his own expense carry out and complete the Works to the satisfaction in all respects of the Proper Officer and in any event within * months from the commencement of the Development;
1.2
not to commence the Works until the design and specification have been approved in writing by the Proper Officer and all necessary Traffic Regulation Orders have been made and statutory publications carried out;
1.3
at the Developer’s sole cost and expense:-
(a)
to advise all statutory undertakers who may or do have apparatus or any part of their services affected by the Works;
(b)
to obtain all necessary consents of the statutory undertakers and if required to produce any consent or a copy thereof to the Proper Officer; and

(c)
to execute all works or pay any costs that may become due and payable in respect of any further works that are required by any statutory undertaker as a result of the Developer undertaking the Works;
1.4
to submit to the Proper Officer plans, specifications and details of the Works where such plans, specifications and details are supplemental to or vary, amend or alter those shown on the Drawing, all such plans, specifications and details to be certified by a Chartered Civil Engineer;
1.5
upon demand to pay to the County Council the Inspection Fee, and in the event of the Developer failing to settle any account or accounts that may be rendered to the Developer within fourteen days of despatch to the Developer the sum due shall accrue interest at the Interest Rate;
1.6
before contracting for the construction of the Works to inform the Proper Officer of the name and address of the proposed contractor and to obtain the consent of the Proper Officer in writing to that contractor being employed before commencement of the Works (such consent not to be unreasonably withheld), and it shall be a requirement of this agreement that the contractor shall at all times maintain a public liability insurance policy with a  member of the Association of British Insurers in a minimum sum of £5,000,000.00 for a single claim, and in the event of the Developer carrying out the Works they shall provide the insurance cover required by this subparagraph;
1.7
to give the Traffic Manager appropriate notice, such form of notice to be obtained from the Traffic Manager to comply with the requirements of the Traffic Management Act 2004, of the Developer’s intention to commence the Works; 

1.8
throughout the progress of the Works to have full regard for the safety of the public and to provide and maintain such precautionary works and signs as may be required by the Proper Officer or any other body having statutory authority; 

1.9
to comply in all respects with the New Roads and Street Works Act 1991; 

1.10
not to undertake all or any part of the Works until:-

(a)
the Proper Officer has indicated his approval in writing to the said supplemental plans, specifications and details (if any);
(b)
the Developer has deposited with the County Council a sum equivalent to the Proper Officer’s estimated cost of the Works, such sum to include the Proper Officer’s estimated cost of all statutory undertakers’ works that may be necessary or required by the execution of the Works, or delivered the Bond in a like sum in the form set out in Part C of this Schedule and with a Surety approved by the County Council, which Bond shall guarantee to the County Council the due performance by the Developer of the terms of this Agreement; PROVIDED THAT if the Bond shall be provided more than six months from the date of this Agreement then the sum secured thereby shall be increased to take account of inflation by a sum which bears the same proportion to the amount of the Bond as shall be borne by any increase in the BCIS All In Tender Price Index of the Royal Institute of Chartered Surveyors (or in the event of the said Index being discontinued the nearest equivalent Index) to the figures shown therein for the month in which this Agreement is executed, such Index figures being the latest figures or provisional figures available at the date on which the Bond shall be provided, AND PROVIDED ALSO THAT the sum secured by the Bond may be reduced by 75% or to £5,000 whichever shall be the higher upon issue of the Certificate of Completion; and 

(c)
the Developer has paid to the County Council the Inspection Fee; 

1.11
to indemnify the County Council in respect of any claim or damage howsoever arising from the execution and undertaking of the Works;
1.12
to indemnify the County Council against any lawful claim under the Land Compensation Act 1973 (and any statutory modification or re-enactment thereof) arising out of the use of the Works;
1.13
to indemnify the County Council against any Stamp Duty Land Tax which may be payable pursuant to this Agreement;
1.14
(a)
to employ an auditor who meets the qualifying standards of the Design Manual and who will not have been involved in any part of the scheme design to carry out the Stage 1, 2, 3 and 4 Safety Audits who shall be approved by the Proper Officer (such approval not be unreasonably withheld or delayed), and the said auditor or auditors shall at all times during the Stage 1, 2, 3 and 4 Safety Audits maintain a public liability insurance policy with a member of the Association of British Insurers for at least £5,000,000;
(b)
copies of the Stage 1 and 2 Safety Audit reports shall be provided to the Proper Officer and any consequent changes or recommendations agreed with the Proper Officer;
(c)
copies of the Stage 3 and 4 Safety Audit reports shall be provided to the Proper Officer and any recommendations or exception agreed with the Proper Officer, and the Developer shall comply with the recommendations of such report to the reasonable satisfaction of the Proper Officer;
(d)
not less than fourteen days before the Works are due to be completed, the Developer shall ensure that the Stage 3 Safety Audit of the Works is carried out, and upon receipt of the Stage 3 Safety Audit report the Developer shall undertake such works to comply with the recommendations of such report to the reasonable satisfaction of the Proper Officer;

 (e)
the Developer shall ensure that the Stage 4 Safety Audit is carried out not earlier than 12 months from issue of the Certificate of Completion and not later than 36 months from issue of the Certificate of Completion;
1.15
to undertake all the requirements in respect of the execution of the Works under the Construction (Design and Management) Regulations 2007 as if the Developer were the client, and to indemnify the County Council in respect of any actions, proceedings, costs, claims, demands and liabilities arising out of any breach of the said Regulations and on the issue of the Health and Safety File (produced pursuant to the said Regulations) for the Works; 

1.16
as soon as possible after the date of this Agreement and in any event prior to the commencement of work on any element of the Works, the Developer shall contact the County Council who shall identify any necessary Traffic Regulation Orders and any other related changes to the highway subject to statutory publications e.g. zebra crossings, road humps etc, and the Developer shall request the County Council, if the County Council is satisfied with the proposals, to make any such Order or publish notice of intent or similar, and shall indemnify the County Council in respect of the costs involved in making any such Order including notification procedure pursuant to the relevant legislation (or any statutory modification or re-enactment thereof).
2. The Developer shall upon the execution hereof:-
2.1
deposit with the County Council a sum or furnish to them the Bond in accordance with paragraph 1.10(b) of this Part; and 

2.2
pay to the County Council the Inspection Fee.

3.
In the event of the Developer failing to comply with any requirements of the County Council pursuant to this Agreement, then the County  Council may (without prejudice to any other powers or remedies available to it under this Agreement or otherwise) and entirely at its sole discretion:-

3.1
carry out and complete or arrange to have carried out or completed by itself or its agents or contractors either the whole of the Works or such work as the County Council may require, and the cost of so doing as certified by the Proper Officer shall become payable to the County Council on demand as liquidated damages, and in the event of the Developer failing to settle any account that may be rendered to it within fourteen days of demand the sum due shall accrue interest at the Interest Rate; or 
3.2
call in the Bond.

4.
Notwithstanding the indemnity given in paragraphs 1.11 and 1.12 of this Part, the Developer by his execution of this Deed hereby indemnifies the County Council from all costs, claims, damages and liabilities howsoever arising or occurring consequent upon the consent of the County Council to the Developer executing part of the Works upon the public highway.

5.
If during the execution of the Works any defect, error or omission shall be found either in the Drawing, specifications or details or in any survey undertaken by the Developer, or the highway shall be found to be unsuitable for the Works, all defects, errors, omissions or wants of repair or making good shall be undertaken at the sole expense of the Developer.
Part C – Form of Bond
BY THIS BOND we                                                                            whose registered office is situate at      
(hereinafter called “the Company”) and      
whose registered office is situate at      
(hereinafter called “the Surety”) are held and firmly bound to Devon County Council (hereinafter called “the Council”) in the sum of                                                      

(£     ) to be paid to the Council for the payment of which sum the Company and the Surety for themselves their successors and assigns do hereby respectively bind themselves jointly and severally firmly by these presents
SEALED with the respective seals of the Company and the Surety this       day of      
NOW THEREFORE the condition of the foregoing obligation is such that if the Company or the Surety shall perform and observe the stipulations provisions and conditions on the part of the Company to be performed and observed and contained in an Agreement dated the      day of     

      EXT 
                          200   and made between the Company of the one part and the Council of the other part or if on default by the Company the Surety shall satisfy and discharge the sums due from and payable by the Company to the Council under the said Agreement up to the amount of the above written Bond then this obligation shall be null and void otherwise it shall remain in full force and effect and no alterations in terms of the above mentioned Agreement between the Council and the Company or in the extent of nature of the works to be constructed completed and maintained thereunder and no allowance of time by the Council under  the said Agreement shall in any way release the Surety from any liability under the above written Bond.  

This Bond is executed by the Surety upon the following express condition which shall be a condition precedent to the right of the Council to recover hereunder

The Council shall not require the payment of the said sum without one month’s notice in writing upon the Company or the Surety

EXECUTED as a Deed by affixing   )

The COMMON SEAL of

)

     




)

in the presence of


)







Director







Secretary

EXECUTED as a Deed by affixing   )

The COMMON SEAL of

)

     




)

in the presence of


)







Director







Secretary


