
 

 

Private Landlords’ 
Handbook 



This guide is designed to help landlords in Exeter improve their services to tenants and 
enable tenants to live in good quality, well managed accommodation. 

 

Foreword 
 

There is high demand for housing across all sectors of the market in Exeter and the City 
Council recognises the importance of the private rented sector in helping to meet local 
housing need. One of the Council’s objectives is to promote high standards of management 
in the private rented sector to ensure it provides an appropriate and viable housing option 
for individuals and families. 

 
We know there are many excellent landlords in the city who share our aim of driving up the 
quality and standard of private rented housing. However we also know that there are a 
minority who are either not aware of their responsibilities and obligations or simply choose 
not to fulfil them. This minority can adversely affect the reputation of other landlords and 
the private rented sector as a whole. 

 
As a Council we are keen to use our role as the local housing authority to help all landlords 
understand their responsibilities, the legal & regulatory framework in which they have to 
operate, and the key issues that impact on the landlord/tenant relationship. The aim of this 
Handbook is therefore to provide a resource that draws together information that landlords 
need to know, encourages good practice and provides reassurance to tenants that their 
accommodation is being well managed and properly maintained. 

 
Do you have any questions about this handbook? 
Contact us by email: privatesectorhousing@exeter.gov.uk 

 

Liability & Disclaimer 
 

Reasonable care has been taken in the preparation of this guide to ensure that the 
information contained within it is accurate. Exeter City Council disclaims all warranties 
expressed or implied, including, but not limited to, implied warranties of reasonable care, 
satisfactory quality or fitness for a particular purpose and non- infringement of title. 

 

The guide contains information and notes on certain aspects of law as they might affect the 
average landlord. They are intended as general information only and do not constitute legal 
or other professional advice and should not be relied upon as the basis for any decision or 
legal action. Exeter City Council takes every reasonable care to ensure the reliability and 
accuracy of the information contained within the guide but cannot accept liability for any 
loss suffered due to its content. The law is constantly changing so expert legal advice should 
always be sought. 

mailto:privatesectorhousing@exeter.gov.uk
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1.0 PRE-TENANCY 
 
1.1 Investing in a property 

 

This guide is not a financial guide to housing investment, but there are a few key points 
worth highlighting and considering. 

 

It is important that an investor (and all landlords should see themselves as investors), before 
investing in a property, undertakes a proper business plan that takes into account: 

 

 The value of the property and the loan to asset ratio of any loan finance obtained. 

 The cost of any loan finance and over what period that loan finance has to be repaid. 
 The level of interest being paid on the loan, taking into account that interest rates 

are likely to fluctuate over the duration of the loan. 

 The level of investment needed to renovate the property and meet with statutory 
standards. 

 The cost of any management or specialist services to get the property up to standard 
and into the lettings market, letting expenses, advertising and professional fees. 

 The level of rent to be charged. 

 The cost of ongoing services to keep the property in good condition; repairs, gas and 
electrical servicing, annual maintenance, cleaning, garden maintenance and so on. 

 The ongoing investment that will be required to maintain the fixtures, fittings, decor 
and services (boiler, white goods, grey goods and furnishings - if let furnished) in 
good condition. 

 Responsibility for the property while the landlord is away on holiday, business or is 
unavailable because of illness. 

 

It is important to be realistic about the level of rent that can be charged and to allow for 
some period when the property might be unoccupied between lets (voids) and to make 
some allowance for bad debts. Every landlord should allow not less than a 7% void rate for 
vacancies and turnaround times between occupants. 

 

Landlords basing their business plans on low interest rates, short and risky variable loan 
rates, charging high rents and not allowing enough funding to keep the property in tip-top 
condition, frequently come unstuck. 

 

It is also important to consider cash flow. Just like buying a house for owner-occupation, 
most expenditure takes place at the beginning and, as the loan progresses, repayments 
become less onerous. Consider what might happen if outgoings continue but rent is not 
forthcoming or it is necessary to fund an unexpectedly large repair. Is the cash available to 
keep the business or investment running? 

 
Investors thinking about purchasing a property to let should consider the financial and 
management implications very carefully. Some things to be considered are: 

 

 The demand for rented accommodation in the area in which the house is 
located. In many areas, including popular inner city locations, there may already 



be an oversupply of rented accommodation and it could be difficult to find 
suitable tenants. 

 The sort of market that the property is intended to serve. Each has its own 
characteristics, benefits and problems. 

 The potential investment return. It is important to be realistic about the returns 
that can be achieved. When investing in property, it is more realistic to expect 
lower short-term gains and higher long-term profits. 

 Remember that although over time the capital value of property tends to rise, in 
the shorter term property prices can go down as well as up and that capital gains 
made over time on a property that has appreciated in value are taxable. 

 The level of experience in managing property and tenancies required. The 
knowledge and skills needed to be a landlord are considerable and the penalties 
for getting it wrong can be serious. 

 

1.2 Private rented sector markets 
 
Private renting is increasingly popular and of growing importance as part of the country’s 
housing stock. 

 
When deciding to let a property it is important to consider what market that property is 
entering. Broadly speaking the broad private rented sector markets are: 

 

 Renting to those in receipt of welfare 

 Renting to students 

 Renting to families, primarily young 

 Renting to working professionals 

 Luxury lets or corporate lets at the higher end market. 
 
Different markets will command different rent levels and will require different standards 
and types of letting and management. Some of the issues to be considered are: 

 

 Professionals will insist on high standards and will expect showers and sometimes 
en-suite facilities. 

 Families will be looking for good local services, shops, schools and public transport. 
They may have a pet and will normally look for a longer term of rental, giving them 
security. 

 Housing Benefit renters, whilst commanding a lower rent, are likely to be more 
stable tenants. 

 Young professionals tend to be more mobile and this may lead to higher voids and 
increased re-letting expenses. 

 Renting to sharers or students results in higher occupancy rates which can maximise 
rental income although student lets may not extend to a full year. However, the 
wear and tear on a property could be substantially higher with a greater number of 
occupants. Renting to sharers and students is also likely to bring with it the need to 
meet regulatory standards that have been set by the Government in respect of 
Houses in Multiple Occupation (HMO) and property licensing. These additional 



regulatory standards acknowledge and seek to address the higher risks associated 
with HMOs. 

 All tenants will expect a high level of customer care from landlords and 
expectations generally rise in line with the amount of rent paid. 

 

1.3 Permission to let a property 
 
Any property owner who has a mortgage or is not a freeholder may need to secure the 
necessary permissions before they let a property. 

 

If there is a mortgage on the property, one of the terms of that agreement may be that the 
owner obtain the lender’s permission before the property is let, even if only one room is 
being let. This is because the mortgage lender will want to ensure that nothing is done 
that may affect the value of their investment and their ability to recover the loan that was 
made when the property was purchased. It is important to check the terms of any 
mortgage. The lender may increase the cost of the mortgage or change its terms if 
permission to let the property to tenants is given. 

 
For many buy-to-let mortgages permission to rent the property may be automatic, but even 
in buy-to-let mortgages there may be conditions on the type of let permissible. 

 
If the owner is a leaseholder then the lease may contain a clause which states either that 
sub-letting is not permitted or that the freeholder’s permission must be obtained prior to 
sub-letting. It is important that this permission is obtained, because if the property is let to 
tenants 
without it (even if permission is sought later) then the conditions of the lease will already 
have been breached and the freeholder can take legal proceedings against the leaseholder. 
The freeholder’s permission will generally be a formality and this permission cannot be 
unreasonably withheld. 

 

1.4 Insurance 
 
Buildings insurance covers the risk of damage to the structure and permanent fixtures and 
fittings of a building. If the property is leasehold, then the freeholder will normally arrange 
the buildings insurance and re-charge the cost to lessees. 

 

Tenants are usually responsible for providing their own contents insurance to cover their 
personal belongings. This is a matter for the tenants. It is not possible to require them to do 
this. 

 
The landlord should take out contents insurance to cover loss or damage to household 
goods that have been supplied by them, e.g. white goods, carpets, curtains and, in the case 
of furnished lets, other furniture and fittings. Two areas to include are cover for malicious 
damage and public liability; often these can be excluded. 

 

Insurance for rented property is usually more expensive than for owner occupied 
accommodation and insurance aimed at owner-occupiers will not necessarily be suitable for 



rented property. The Association of British Insurers produces guidance for owners which 
explains how insurers assess risks and what can be done to secure cover. If the insurance 
company is not informed that a property is occupied by tenants (instead of being owner 
occupied) this is likely to invalidate the insurance. Like a mortgage, insurance cover may 
come with conditions attached governing the type of tenant that can let a property. 

 

There are special policies for landlords that provide cover for additional risks such as the loss 
of rental income and the cost of temporary accommodation where a property has been 
made uninhabitable as a result of one of the insurable risks. Insurance can also provide 
additional cover for the landlord in case the tenant is injured as a result of an accident in the 
property together with other elements not necessarily covered by normal household 
insurance. 

 
The tenancy agreement should take account of any implications of the type of insurance 
cover there is: for example, if the insurance places an upper limit on the cost of temporary 
accommodation it may be worth, within the tenancy agreement, limiting liability to the 
insured amount. 

 

The insurance market is extremely competitive and it is worth shopping around to find the 
best value for money. 

 

1.5 Taxes 
 
The ownership of letting properties gives rise to various issues in taxation and accounting 
including: 

 

 Value Added Tax (VAT) 

 Income Tax 

 Stamp Duty Land Tax 

 Inheritance Tax 

 Capital Gains Tax (CGT) 

 Council Tax 
 
It is your responsibility, as a landlord, to seek appropriate professional advice where 
necessary. 

 

1.5.1 Value Added Tax (VAT) 
 
Under normal circumstances, landlords cannot register for Value Added Tax (VAT) in 
relation to their residential properties, as residential rental income is exempt from VAT. This 
means that any VAT incurred cannot be reclaimed. However, landlords who are VAT- 
registered in their own self-employed businesses may be able to claim some VAT incurred. 

 

A special VAT rate of 5% is available on the renovation or alteration of single household 
dwelling that has not been lived in for two years or more, so that this is a useful saving over 
the normal 20% rate. You do not need to be VAT registered. You do need to show your 

https://www.abi.org.uk/


contractor confirmation that the property qualifies for this exemption. The contractor can 
then provide you with a 5% vat invoice to you for his work. 

 

More information on tax can be obtained from a local tax office or visit HM Revenue & 
Customs website at www.hmrc.gov.uk Copies of leaflets on taxation of rents and other tax 
matters can be downloaded from HMRC’s website. 

 

1.5.2 Income Tax 
 
If a landlord is a new property investor HM Revenue & Customs (HMRC) should be notified 
immediately of the new source of income for which the owner is now receiving. The tax is 
computed through an annual tax return sent to HMRC. Click here for more information on 
Self-Assessment. 

 
Income tax is payable on profits made from the property-renting business by working out 
the total of rents received less expenses. Tenants’ deposits do not count as income. Typical 
expenses which can be deducted include: 

 

 Repairs and maintenance (though not initial expenditure needed to bring the 
property up to a letting standard, or improvements) 

 Costs of services including the wages of gardeners and cleaners 

 Ground rents 

 Service charges 

 Insurance such as landlords’ policies for contents, building and public liability 

 Managing agent’s fees 

 Legal fees for tenancy agreements 

 Advertising 

 HMO licence costs 

 Water rates 

 Council Tax 

 Heating and lightning 

 Security 

 Accountancy fees 

 Subscription to a landlord association 
 Motor and travelling expenses for visiting the property and attending to matters 

relating to let properties. 
 

This list is not exhaustive and can vary in individual circumstances. 
 
On the question of repairs and maintenance, it is important to distinguish between items of 
repair and items of improvement. Redecorating rooms, changing windows from single to 
double-glazing, or replacing a defective roof are examples of repairs which will be allowable. 
The addition of another floor to the building, or a new conservatory would be 
considered improvements that would not qualify and tax relief would only be received on 
the eventual sale of the property, being set against the eventual capital gain. 

https://protect-eu.mimecast.com/s/FVaXCM1EKu5A49NHo_Sff?domain=hmrc.gov.uk
https://www.gov.uk/government/organisations/hm-revenue-customs/contact/self-assessment


1.5.3 Stamp Duty Land Tax (SDLT) 
 

Stamp Duty Land Tax (SDLT) is payable by the purchaser on the cost of the property. The 
current rates of SDLT for residential property are; 

 
 

Brackets SDLT 
Up to £250,000 0% 
£250,001 to £925,000 5% 
£925,001 to £1.5 million 10% 
Over £1.5 million 12% 

 

The stamp duty rates apply to the part of the property price that falls within that band, so 
there will no longer be a huge jump in stamp duty in different bands. If you’re buying a 
residential property there are different rates of SDLT if: 

 
 you’re a first-time buyer 
 you already own a property and you’re buying an additional property 
 you’re not a UK resident 

 

You’ll usually have to pay higher rates for additional properties, usually 3% on top 
of SDLT rates if buying a new residential property means that you’ll own more than one. 

 

The value of any movables such as furniture included in the purchase can be excluded from 
the price in calculating the SDLT payable, though the Stamp Duty office will look at any 
obvious overloading in this regard. 

 

Stamp Duty Land Tax (SDLT) is payable by the purchaser within 14 days of the purchase, so 
this should be taken into account when budgeting for a purchase. 

 
You can claim relief when you buy multiple dwellings (where a transaction or a number of 
linked transactions include freehold or leasehold interests in more than one dwelling). 

 

Use the Stamp Duty Land Tax calculator to work out how much tax you’ll pay. 
 

1.5.4 Inheritance Tax (IHT) 
 

Where a property is owned at the date of death, the value of that property forms part of the 
estate and is potentially liable to Inheritance Tax (IHT). If the property is left to a spouse in a 
will, then no IHT will be payable until the death of the spouse. 

 

There are ways of reducing the Inheritance Tax liability. A tax-efficient will should be drawn 
up to ensure maximum use of IHT allowances. Wills and trusts are specialist areas where it is 
important to obtain professional advice. Advice will vary depending on the individual’s 
circumstances. 

https://www.tax.service.gov.uk/calculate-stamp-duty-land-tax/


1.5.5 Capital Gains Tax 
 

Capital Gains Tax (CGT) is a tax on the gain or profit made when shares or property are sold, 
given away or otherwise disposed of. There is a tax-free allowance and some additional 
reliefs that can reduce a Capital Gains Tax bill. You may get tax relief if you sell property that 
you use for business. This may reduce or delay the amount of Capital Gains Tax you pay. 

 
Capital Gains Tax is one of the most important taxes to consider as the amounts at stake are 
potentially significant. It is important to make sure that all of the available tax relief and 
allowances are taken advantage of. Many of these offer scope for substantial reductions in 
the ultimate amount of tax to be paid. 

 

The basic concept is quite simple: the final price received for the property when it is sold 
(after deducting legal costs and agent’s fees) is compared with what the property cost 
initially (including any legal fees and Stamp Duty), and the profit or ‘gain’ is calculated on 
which 

tax is levied. 
 

There are then potential deductions and tax relief available, the most important of which 
are as follows: 

 

 The cost of any improvements to the property whilst under ownership can be 
deducted (but not the cost of repairs which has previously been set off against 
Income Tax). 

 If the property has been occupied by the owner as an owner-occupier at any time, 
then there are two additional valuable reliefs: 

o lettings relief whereby up to a certain amount of any gain per owner can 
be tax free 

o a proportionate principal private residence relief (PPR) 
 If the property was owned at March 1982 its value at that date is substituted for the 

original cost of the property in calculating the ultimate gain. 

 The set value of any capital gains in a single tax year is tax-free per individual (not 
per property), tax only being charged on any gain above that value. 

 

The Government have produced an e-learning tax tutorial package for landlords. It covers 
the basic information a landlord will need in terms of tax obligations. It includes topics such 
as keeping records, business expense claims, Capital Gains Tax and self-assessment tax 
returns. 

 

1.5.6 Council Tax 
 

In self-contained flats or houses, the tenant is liable for Council Tax. Landlords should notify 
the Council Tax department of the name of the tenant and when they moved in. 

 

If the property is empty, the landlord will be liable for Council Tax, but an exemption or 
discount may be sought if the property is unfurnished or undergoing renovation works. 

https://www.gov.uk/guidance/help-and-support-for-landlords


Students undertaking full-time education courses are exempt from Council Tax. If the 
tenancy agreement extends over the summer vacation, the exemption also covers that 
period. However, if one of the sharers graduates or finds a job the property may become 
liable for partial or full Council Tax. 

 

If the students are not studying at Exeter or Plymouth University the Council Tax team will 
need to see proof of study from their education institution. 

 
If there is more than one tenancy agreement for the property (e.g. it is divided into bedsits), 
then traditionally the landlord is responsible for payment of Council Tax and collects this 
through the rent or service charge charged to tenants. 

 

Recent Valuation Tribunal rulings have stated that the liability for Council Tax depends upon 
the location and number of kitchens and not whether it is self- contained. A bedsit with its 
own kitchen, but sharing a bathroom and WC, may still be rated as an individual unit for 
Council Tax purposes making the tenant liable for the Council Tax. However, a bedsit with an 
en-suite bathroom, but sharing a kitchen, the liability would lie with the landlord. A bedsit 
type house with two shared kitchens may be rated for Council Tax purposes as two separate 
units, three kitchens – three units etc. Each case is treated individually on its own facts. The 
VOA (Valuation office Agency) can be contacted for advice or for an opinion on how a 
property would be rated if it were to be divided into self-contained units. 

 
Rent should be set to take account the amount payable for Council Tax. If the Council tax 
increases, this does not create an automatic right to increase the rent. Rents cannot usually 
be increased more frequently than once a year. A landlord can include a term allowing 
increase of Council Tax element in line with Council Tax rise in the tenancy agreement. 

 

A tenant over 18, living alone in a property will qualify for a 25% discount from their Council 
Tax bill. 

 

1.5.7 Wear & Tear Allowance 
 

Landlords of fully furnished residential property used to be able to claim a tax relief for wear 
and tear on furnishings of 10% of the net rent received for that property. In April 2016, the 
allowance was abolished and replaced with a deduction allowance based on the actual costs 
incurred by the landlord, not including the cost of original furnishings. Therefore, from 6 
April 2016, under the new replacement furnishings tax relief, landlords can claim a 
deduction for the capital cost of replacing furniture, furnishings, appliances and kitchenware 
provided for a tenant’s use such as beds, TVs, fridges and freezers, carpets, curtains, linen 
and crockery. 

 
For more information see Reform of the wear and tear allowance on the government’s 
website. 

 

1.5.8 Mortgage Interest Relief 

https://www.gov.uk/government/organisations/valuation-office-agency
https://www.gov.uk/government/publications/reform-of-the-wear-and-tear-allowance/reform-of-the-wear-and-tear-allowance


Mortgage interest tax relief is the ability for landlords to deduct their mortgage interest 
costs from their taxable profits. Historically the interest you paid towards a mortgage 
payment could be deducted from your rental income before you paid tax on it. In April 2017 
a restriction on this tax relief was introduced and phased in over 4 years. This restricts relief 
to the basic rate of income tax of 20% for all residential landlords. 

 

For more information see the Restricting finance cost relief for individual landlords on the 
government’s website. 

 

1.6 Letting options – means of managing your property 
 

Consideration must be given to how a rented property will be managed. The decision should 
be based upon experience, skills, time and even the distance between the rental property 
and the landlord’s home. 

 

1.6.1 Self-managing landlords 
 

This option is for landlords who are confident that they know their responsibilities and what 
constitutes best practice in managing properties. Many landlords within Exeter successfully 
manage property they own and this option will certainly save the cost of employing an 
agent. However, self-management may not be suitable for landlords who do not live close 
to their properties or who are away from home for significant periods of time. 

 

It will usually require a considerable amount of time and effort in the day to day 
management of the property. It should be noted that houses in multiple occupation 
demand more management (in terms of both time and money) than single family dwellings. 

 

Landlord associations are a good source of advice and assistance and can provide much of 
the information that a self-managing landlord requires. However, if problems arise, self- 
managing landlords might require advice from a professional adviser such as a solicitor, 
property consultant or accountant, which will come at a cost. 

 

In addition, self-managing landlords will also have to promote their own properties and this 
may entail paying a fee for advertising. 

 

1.6.2 Use of letting and managing agents 
 

If help is required to find a tenant or manage a property, there are at least three options; 

Letting Only 

This is where an agent markets the property, advises on rent levels, finds a tenant, and 
undertakes the Right to Rent check, credit and reference checks (if required), provides a 
tenancy agreement and moves the tenant in. Once the tenancy has started, the letting 
agent’s job is done and the landlord then undertakes the ongoing management of the 
property. The agent generally charges the landlord a one off fee for this, often equivalent to 
one month’s rent. 

https://www.gov.uk/government/publications/restricting-finance-cost-relief-for-individual-landlords/restricting-finance-cost-relief-for-individual-landlords


Letting and rent collection 
 

This is where the agent finds a tenant but also collects the rent on behalf of the landlord. 
The landlord is still responsible for repairs, management and possession of the property as 
and when necessary. The agent is likely to charge a one-off letting fee and then a monthly 
fee for collecting the rent, which is usually a percentage of the rent. With this type of 
arrangement, it is important to avoid confusion and to make sure that the tenant is 
absolutely clear about who is responsible for which areas of management. 

 

Full Management 
This is where the agent acts as a full letting and managing agent. The agent deals with all 
management issues; letting and starting the tenancy, rent collection and repairs. The 
managing agent will also take some steps towards ending the tenancy but will not take 
court action. This service is obviously more expensive, usually costing between 8-14% of the 
rent, but it is probably worthwhile if the property owner either does not have the time to 
manage the property or lacks the expertise. It is important that the owner agrees with the 
agent what type and cost of repairs they are authorised to carry out without seeking further 
authorisation, and what the division of repair responsibilities will be between the owner and 
the manager. 

 
1.6.3 Guaranteed rent agents 

 
In recent years there has been an increase in the availability of companies offering a 
guaranteed rent to landlords, irrespective of whether the property is rented out or not. In 
many cases these are not normal landlord agent relationships. The landlord assigns 
(transfers) the property and all the rights over the property, subject to the terms of the 
contract, to a company or individual who pays an agreed fee for the duration of the 
agreement. Any tenant renting the property is the tenant of the company and not of the 
‘landlord’ who becomes the superior leaseholder. There is normally no legal relationship 
between the original landlord and any tenant. Because of the variety of schemes it is very 
important that landlords carefully read the contract with the ‘agent’ - expert advice may be 
needed. 

 

1.6.4 The relationship between the landlord and agent 
 

The term ‘agency’ is used in law to describe the relationship between the principal (in 
housing this is the landlord) and the agent. The principal agrees that the agent should act on 
their behalf in legal relations with any other party that the agent needs to deal with in 
managing a property, for example contractors undertaking repairs. The agent also agrees to 
act on the landlord’s behalf. The agreement of the agent and principal may be set out 
explicitly in their Terms of Business which is a lengthy document that should detail every 
aspect of the service to be delivered, or may be inferred from the way they do business 
together. 



1.6.5 The liability of the landlord where an agent is used 
 

Where an agent is used, actions carried out by the agent are treated as if they had been 
done by the landlord when they are acting on his/her behalf. If, for example, the agent fails 
to carry out a statutory duty, such as ensuring that an annual gas safety check is 
undertaken, the 
landlord will be held liable for the failure as well. A landlord is bound by any agreement or 
contract made by the agent with a tenant. As a result care should be taken when choosing a 
managing agent. Such responsibilities should be clearly defined in the Terms of Business 
between the landlord and agent. It is of paramount importance to choose one who will 
undertake their responsibilities properly. 

 

If the agent agrees to something which the landlord has not authorised, the agent will be 
liable to the landlord and tenant for any losses. The landlord may not be bound by the 
agent’s action, and the tenant might therefore seek compensation from the agent. 

 

1.6.6 The liability of the agent in agency agreements 
 

If the agent has acted properly and in accordance with the agreement with the landlord, an 
agent will not be liable for a contract entered into on behalf of his landlord. 

 

If the agent has acted contrary to instructions it is likely that the agent will be liable to the 
landlord and/or the tenant for any losses which may flow from this. Liability may depend, 
amongst other things, on the precise instructions from the landlord and subsequent 
correspondence or conversations. 

 

The agent is presumed to be authorised to do things that agents ordinarily do, unless the 
landlord instructs the agent otherwise. If such an issue cannot be resolved, the matter must 
be referred to a Property Redress Scheme for adjudication. 

 

1.6.6.1 Agents and Possession Notices 
 

Agents can serve possession and other notices on behalf of their landlords. A notice of 
intention to seek possession served on a tenant by a landlord’s agent will normally be 
considered validly served if service by the agent is stipulated in the tenancy agreement. 

 

1.6.6.2 Agents and Court Claims 
 

Although agents can deal with the notice element of recovering possession, agents are not 
legally entitled to initiate legal proceedings on behalf of landlords. Only claimants or their 
solicitors are able to sign the statement of truth on the court forms. The fact that a claim 
form for possession is signed by a letting agent is a common reason for the rejection of 
possession claims by the County Court. 

 

Frequently, agents will offer landlords the opportunity to take out legal expenses insurance. 
If a decision is made not to buy this or this option is not offered, then it is generally best for 
the landlord themselves to deal with any court proceedings which may arise, instructing 
solicitors directly, if needed. Although the agent may assist by recommending and liaising 



with suitable solicitors, and even if much of the work related to any claim is delegated to the 
agent to deal with, it is prudent, as the landlord, to keep involved and remain aware of what 
is happening. 

 

1.6.7 Defining responsibilities in the contract 
 

When a landlord enters into an agreement with an agent, a written contract should be 
drawn up indicating what level of service the agent is offering, and the agent’s agreed fees. 
It is important to read the whole contract and discuss any points that are unclear or where 
there is disagreement before signing, so it can either be varied or an alternative agent 
sought. The agent should have all fees visible in the office and give out a Schedule of Fees, 
which lists every fee that can be charged. 

 

The contract should also state how it can be terminated and for what reasons, including 
what happens if the landlords wants to take over the management of the property 
themselves. 

 
As in many businesses, a small proportion of agents can go out of business owing both the 
landlord and tenant money. As the agent may be acting in the landlord’s name, it is 
important to know that the agent is reliable and experienced. Check how long the agent has 
been in business, how many premises they manage, what training their staff have received, 
and whether they are a member of a professional or trade organisation. 

 

Fees and costs for services will vary and the cheapest is not always best if the agent is not an 
expert in good management practice and housing law. If the agent does not do the job well, 
this will reflect on the landlord, and it can have potentially serious implications. 

 

1.6.8 Agent redress schemes 
 

Letting and managing agents must be a member of a redress scheme. The purpose of these 
schemes is to deal with complaints made by tenants or landlords about agents. It is a legal 
requirement that anyone who engages in lettings agency or property management work 
must be a member of one of the two approved redress schemes and have visible proof of 
such in both the office, on their marketing material and their website. These are: 

 

 The Property Ombudsman (TPO) 

 The Property Redress Scheme 
 

Essentially these are Ombudsman Schemes who provide a free, independent service for 
resolving disputes between letting agents and their customers. The decision made by an 
independent redress scheme is binding on all parties. The letting agency has to comply with 
any orders to pay compensation or a fine or to put something right. 

 

You can check which scheme a letting agent is registered with using: 
 

 The Property Ombudsman member search 

 The Property Redress Scheme member search 

https://www.tpos.co.uk/
https://www.theprs.co.uk/
https://www.tpos.co.uk/members
https://www.theprs.co.uk/Consumer/Members


It’s a criminal offence for a letting agent not to be a member of a redress scheme. The local 
authority can issue a fixed penalty fine of up to £5,000 to a letting agency branch that is not 
a member of a scheme. If a letting agent has multiple branches it could face multiple fines. 

 

The rules for each redress scheme vary, but there are common features and typically 
redress schemes require letting agencies to: 

 

 have an in-house complaints procedure 

 follow a code of practice 

 cooperate with any investigation and agree to pay compensation promptly 
if the redress scheme awards it 

 

The schemes deal with breaches of letting agency codes of conduct and issues including: 
 

 lack of transparency about fees for tenants 

 disputes about refunds or holding deposits taken to reserve a property 

 inaccurate property descriptions 

 slow or poor service 

 inaccurate accounting and not passing rent to a landlord 
 

The first step is always to make a complaint direct to the letting agent, if this isn’t successful 
then step two is to instigate their complaints procedure in writing; the agent should respond 
within 14 days in writing try to solve the dispute within a mutually agreed timeframe or by 8 
weeks. If it does not, you can complain to your letting agent’s redress scheme however you 
must complain within the time limit set by the scheme. The schemes won’t cover complaints 
about tenancy deposits or issues relating to a landlord’s responsibility. 

 

1.6.9 Exeter City Council’s Housing Access Team 
 

The Housing Access Team will provide support to both landlords and tenants in order to 
help reduce homelessness by improving access to rented accommodation. 

 

The service does not offer a property management service, but does provide a range of 
services and support, such as: 

 

 Provision of deposits and rent in advance paid directly to the landlord. 

 Tenancy ready clients who have been ‘Right to Rent’ assessed. 

 Tenants who have undergone a full affordability assessment to ensure any 
potential property is affordable. 

 Housing Benefit paid directly to the landlord. 
 Free tenancy and letting advice to landlords. 

 Free health and safety inspections of properties. 

 Help in compiling Assured Shorthold Tenancy agreements if needed. 

 Absolutely no fees, costs or charges. 

 No obligation to accept any potential tenants that may be put forward. 



The scheme is currently looking for available accommodation in the city and surrounding 
area. 

 

If you are interested in this scheme please contact the Housing Access Team at 
housing.access@exeter.gov.uk or the main switchboard on 01392 277888. 

 

1.7 Sources of advice 
 

If a letting or managing agent is being used, they should be able to provide some free basic 
advice about housing law as part of their services. 

 

Most landlords now have access to the internet, and a search for landlord legal advice can 
lead to a number of sites giving free basic information and offering other services for a 
charge. Be careful when reading blogs as there is a lot of urban myth out there and other 
landlords are not always a reliable source of information. 

 

There are a number of landlord associations and it is worth considering paying to join and 
become a member. Membership normally includes: 

 

 A regular newsletter giving advice 

 Updates on housing law or policy as they change 

 The chance to make representations on proposed changes to regulations, the law or 
tax 

 Discounts for services such as insurance 
 Individual advice if there is a problem. 

 

Landlord associations normally hold periodic meetings where there is an opportunity to 
meet other landlords and discuss issues and problems. Through the network of other 
members ideas and procedures can be obtained to resolve problems on how to manage 
more successfully. 

 

If more detailed legal advice, representation or advocacy is needed then it may be necessary 
to consult a solicitor. Make sure the solicitor used is experienced in landlord and tenant law. 
The local landlord association will be able to suggest suitable firms. Firms specialising in 
work for landlords often advertise on landlord-related websites on the internet. Remember 
to keep receipts for any legal costs incurred because it may be possible to obtain tax relief 
against these payments. 

 

1.7.1 The Renting Minefield 
 

Exeter City Council, in partnership with a number of local and national organisations, run 
regular forums for landlords, letting agents, and anyone interested in renting property. 

 
The free forums are held twice a year and offer helpful ‘bite- size’ talks delivered by industry 
experts. Further details can be found on the council’s website. 

mailto:housing.access@exeter.gov.uk


Keep up to date with property related legislation, training and Exeter City Council landlord 
events by subscribing to our Private Sector Housing newsletter. 

 

2.0 THE RESPONSIBILITIES & LIABILITIES OF THE LANDLORD/LETTING AGENT 
 

2.1 Landlords’ responsibilities for repair and maintenance 
 

In addition to any repair responsibilities explicitly set out in a tenancy agreement, common 
law and statute will imply terms to the agreement. These terms form part of the contract, 
even if they have not been specifically agreed between the tenant and the landlord. 

 

Specific obligations to repair are set out in detail in the sections below. As a general rule the 
building and the immediate surroundings should be able to withstand normal weather 
conditions, and normal use by tenants and their visitors. The property should be in a 
reasonable state of repair both internally and externally and fit for human habitation at the 
start of the tenancy. 

 

There should be no dampness, either in the form of rising or penetrating damp. 
Condensation may be a result of the tenant’s behaviour but it may also have implications for 
the landlord if the ventilation is inadequate or some structural problem is causing it. 

 

Statute and common law requires that there should be no unacceptable level of risk to the 
health or safety of the occupiers or their visitors. If the tenant or visitors have an accident or 
suffer injury due to the poor condition of the property (for example a fall caused by a 
broken handrail or respiratory diseases caused by damp conditions), the landlord may be 
liable for damages for personal injury. 

 

2.2 Implied terms in tenancy agreements 
 

Implied terms are those that are considered to be part of a legal lease, tenancy agreement 
and/ or licence even though they are not actually written down in that document. Implied 
terms can arise from common law and/or statute. 

 

Any attempts to evade statutory or common law rights and responsibilities by way of any 
standard term in the tenancy agreement, may result in the relevant term being found void 
under the Unfair Terms in Consumer Contracts Regulations 1999. For example the tenancy 
agreement cannot contain a clause requiring the tenant to be responsible for repairs to the 
gas appliances as this is the landlord’s statutory responsibility. In these circumstances the 
Agreement is likely to be unreliable if used in a court action. 

 

2.3 Common law implied terms 
 

The main terms implied by common law are detailed below. 
 

2.3.1 The right of a tenant to quiet enjoyment of a rented property without intrusion or 
disturbance by a landlord 

https://exeter.gov.uk/housing/private-landlords/landlords-private-sector-housing-newsletter/


This right is implied into all tenancies which entitles the tenant to live in the property 
without disturbance from the landlord or people acting on the landlord’s behalf. Generally a 
landlord does not have the right to turn up unannounced to check on a property or tenant. 
Where the landlord wishes to enter for a specific purpose, such as repairing a window, it 
must be agreed mutually beforehand, preferably in writing. It has been held that breach of 
the repairing covenants can also be considered to be breach of the covenant of quiet 
enjoyment. A right of quiet enjoyment is often written into the tenancy agreement because 
then the landlord can limit or widen the scope of the implied obligation, or even make the 
covenant for quiet enjoyment conditional on the tenant complying with their own 
obligations. 

 

2.3.2 Tenant must use the property in a tenant-like manner 
 

This has been defined in case law as ‘to do the little jobs about the place which a 
reasonable tenant would do’ such as unblocking sinks when blocked by the tenant’s waste, 
keeping toilets and drains clear, regular cleaning including windows, putting refuse out for 
collection and gardening if applicable. 

 

2.3.3 The tenant shall not permit waste 
 

The tenant has the responsibility to ensure the property is not damaged deliberately and is 
kept clean and free from rubbish during the course of the tenancy. 

 

2.3.4 Fair wear and tear 
 

The tenant should leave the property in the same condition as when they took possession, 
fair wear and tear excepted. 

 

2.4 Statutory implied terms 
 

The main terms implied by statute are detailed below. 
 

2.4.1 Landlord and Tenant Act 1985 
 

Section 11 (as amended by Section 116 of the Housing Act 1988) of the Landlord and Tenant 
Act 1985 implies a term into tenancy agreements (less than seven years) that the landlord 
shall keep in repair the: 

 

 Structure and exterior of the dwelling. 

 Installations for the supply of water, gas, electricity and sanitation. 

 Installations for the supply of space heating and water heating. 
 Communal areas and installations associated with the dwelling where these are 

controlled by the landlord. 
 

The Act also provides that the standard of repair necessary will vary depending on the ‘age, 
character, and prospective life of the property and its location’. 



2.4.2 Access to property 
 

Irrespective of what may be written in the agreed contract between a landlord and a tenant 
in respect of rights of entry the law will ultimately always take precedence. There is an 
implied term in tenancy agreements under the Rent Act 1977 and the Housing Act 1988 that 
a landlord does have the right to ‘reasonable’ access to carry out repairs, for which the 
landlord is responsible, but the tenant’s permission is still needed, and at least 24 hours’ 
notice must be given. 

 

The only exception to this is where emergency repairs are required such as a gas leak or 
flooding when immediate access in order to repair these problems can be expected. 

 

In the case of tenancies where the landlord is responsible for repairs, the landlord (or an 
agent authorised by the landlord) may in writing, at reasonable times of the day, enter the 
property to inspect its condition and state of repair. In this case 24 hours’ notice in writing 
must be given before such an inspection is carried out. However, it is good practice to give 
at least 7 days’ notice of a routine inspections. 

 

If the tenant refuses to allow the landlord access to carry out the repairs, the tenant will not 
be able to claim for damages for disrepair or for personal injury caused by the disrepair for 
as long as they continue to deny access. If the tenant’s failure to allow the landlord access to 
do the works results in further deterioration or damage to the property, the tenant may be 
liable to the landlord. This could entitle the landlord, for example, to deduct the additional 
costs incurred from the damage deposit. 

 

If the tenant refuses to allow the landlord access at all, the tenant will be in breach of their 
tenancy agreement, because the right of access is an implied term of the agreement. In 
some circumstances (for example if the property is clearly in disrepair) this may entitle the 
landlord to apply for an order from the court requiring the tenant to allow access to the 
property by the landlord or for possession of the property. 

 

Generally, landlords should be wary about entering the property when the tenant is not 
there. Where a tenant has given permission, but has advised they will not be at the property 
themselves, it is recommended that landlords/agents are best accompanied by a witness. 

 

2.4.3 Breach of repair obligations 
 

The landlord will be able to pass on the cost of works or repairs to the tenant if work is 
needed because of the tenant’s breach of their obligations under the tenancy. 

 

Action can be taken by the tenant in the County Court for breaches of the landlord’s 
repairing obligation. This is a civil action and tenants can claim compensation for damage 
and inconvenience resulting from the breach. However, to trigger the landlord’s obligation 
to repair, the tenant must give notice of the need for repairs to the landlord, and some 
tenancy agreements will clearly state that it is for the tenant to notify the landlord of the 
need for repairs to the property. Once the landlord has notice of the need for repairs, the 



landlord will then have a reasonable period of time to complete the works. If the works are 
not completed within that reasonable period of time, then the tenant will be able to claim 
damages for breach of contract. 

 

Where a tenant wishes to bring a claim for damages (and or an order for works to be carried 
out), the landlord should receive notice in advance of any claim being brought, as tenants 
are now obliged to comply with the ‘Pre-action Protocol for Housing Disrepair’. The protocol 
gives full details of the information to be provided and specimen letters. If the tenant does 
not comply with the protocol, the landlord can ask the court to stay the claim until the 
provisions of the protocol have been complied with. 

 

Section 17 of the Landlord and Tenant Act 1985 requires specific performance (the landlord 
will have to carry out the repair) where there has been a breach, therefore the payment of 
compensation may not be sufficient remedy. 

 

The County Court can make an order requiring the landlord to fulfil the express or implied 
repairing terms of the tenancy agreement. The County Court can also make an injunction 
requiring the landlord to do repair work which may or may not be within the terms of the 
contract. If the landlord fails to carry out the works required by the court order, the 
landlord, or his agent, can in very extreme situations be committed to prison for contempt. 
The County Court can alternatively direct that the repairs be undertaken by, or on behalf of, 
the tenant at the landlord’s expense. 

 

Damages (compensation) can still be claimed even if the works have been carried out by the 
time the case reaches court. 

 

In practice it is rare for these extreme measures to be used. However, it is important to be 
aware that these penalties exist, and every care should be made to respond promptly to 
repairing obligations when they arise. 

 

2.4.4 Defective Premises Act 1972 
 

Section 4 of the Defective Premises Act 1972 places a duty of care on the landlord in relation 
to any person who might be affected by a defect, ‘to take such care as is reasonable in all 
the circumstances to see that they are reasonably safe from personal injury or from damage 
to their property caused by a relevant defect’. 

 

A defect is relevant if the landlord knew about it or should have known about it - the fact 
that a defect has not been reported or there has been a failure to inspect (e.g. rotten 
floorboards or joists) does not remove liability (which contrasts with 2.4.3 above). It is for 
this reason that it is important that landlords (or their agents) carry out regular checks on 
the property. 

 

In this case the premises include the whole of the letting which includes gardens, patios, 
walls, etc. and applies to the communal areas of estates or multi- occupancy buildings, 
including lifts, rubbish chutes, stairs and corridors. 

https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_hou


Section 4 provides tenants or other affected persons with the right to seek compensation 
for personal injury or damage to property. 

 

2.4.5 Occupiers’ duty of care 
 

Section 2 of the Occupiers’ Liability Act 1957 provides that the occupier of a property has a 
duty of care to all visitors who come onto their premises. This applies to landlords where 
they are the legal occupier of some parts of their rented stock, e.g. shared-use areas such as 
lifts, staircases and entrance lobbies – in some cases even grounds and car parks. 

 

The duty means taking such care as would be reasonable in all circumstances to see that the 
visitor is reasonably safe in using the premises for its purpose. The landlord is liable for any 
injury caused to a visitor as a result of defects in the part of the building occupied by the 
landlord. 

 
2.5 Right to Rent 

 

All private landlords in England are required to monitor the immigration status of their 
tenants and lodgers. A landlord can face financial penalties for each tenant living in a 
property who does not have a ‘Right to Rent’. 

 

Landlords and agents who fail to carry out right to rent checks, or fail to take steps to 
remove illegal migrants from their properties, can be charged with a criminal offence. These 
landlords and agents could face a fine and/or up to five years imprisonment. 

 

Landlords are able to evict illegal migrant tenants more easily, and in some circumstances 
without a court order. The Home Office will issue a landlord with a notice which will confirm 
that the tenant is disqualified from renting in the UK due to their immigration status. Once 
the landlord is in receipt of this they will be expected to take action to ensure that the illegal 
migrant vacates the property. 

 

Further Right to Rent guidance can be found on the gov.uk website covering: 
 

 when an offence is committed 

 some of the factors which would be considered appropriate as reasonable steps to 
end a residential tenancy agreement involving an occupier who is disqualified from 
renting as a result of their immigration status 

 what timescales would be considered reasonable in taking these steps 
 

The intention of the Right to Rent scheme is to restrict illegal immigrants accessing private 
rented accommodation and in turn establishing a settled life in the UK. 

 

2.6 General Data Protection Regulations (GDPR) 
 

These regulations bring significant changes around obtaining consent to process personal 
data. Personal data includes: 

https://www.gov.uk/government/publications/landlords-guide-to-right-to-rent-checks


 Names 

 Addresses 

 Telephone numbers 

 Dates of birth 

 Credit searches 

 NI number 

 Utility bills 
 

Data does not have to be confidential and even a list of your tenants constitutes personal 
data. It means landlords need to ensure that they are: 

 

 Safeguarding tenant’s data 

 Only sharing data with those they are legally entitled to do so 

 Not retaining personal data for longer than is necessary 

Landlords should: 

 Register with the Information Commission’s Office. The cost is currently £40 (if 
continued payment by direct debit, there is a reduction to £35) and takes 
approximately 15 minutes online. Failure to notify the ICO, when required, is a 
criminal offence. 

 Provide tenants with a privacy notice explaining why the information is needed, how 
they will process and use the tenant’s data, and how it will be held and when it will 
be destroyed. 

 

There are common situations when a landlord does have to share a tenant’s information 
e.g. informing a utility company that they have moved into a property. It is important to 
issue the tenant with a privacy statement or include a clause in the tenancy agreement 
detailing how you will process data. 

 

2.7 Housing Health and Safety Rating System (HHSRS) 
 
2.7.1 The Law and Landlords’ Obligations 

 

The Housing Act 2004 replaced the previous housing fitness standard with the Housing 
Health and Safety Rating System (HHSRS). This is the method of assessing risks in residential 
accommodation, the aim is to provide a system, not a standard, to enable risks from hazards 
to health and safety in dwellings to be removed or minimised. 

 

The Housing Act 2004 places a statutory duty on local authorities to identify hazards and to 
assess tenants’ risks to health and safety. Local authorities are required to use the Housing, 
Health and Safety Rating System (HHSRS) to identify and assess risks. Section 3(1) of the Act 
states ‘A local housing authority must keep the housing conditions in their area under 
review with a view to identifying any action that may need to be taken by them under any 
of the provisions mentioned in sub-section (2).’ 



Our Private Sector Housing Team has powers to deal with poor housing conditions. When we 
become aware of a hazard, we will first talk to the owner/landlord to try and get them to 
reduce the risk in a reasonable time. Using the Housing Health and Safety Rating System 
(HHSRS) to assess defects within private rented properties councils have a duty to take some 
enforcement action where Category 1 hazards exist. They also have a discretionary power to 
take enforcement action where there are Category 2 hazards. Where improvements are not 
made within a reasonable time period, we may take formal action to deal with Category 1 
hazards, but this may not be the case with Category 2 hazards as due to resourcing 
constraints we will only use our discretionary powers in exceptional circumstances. 
 

Although not a general legal obligation, it is useful for landlords to be able to identify and 
risk- assess health and safety hazards at their properties and take remedial action where 
necessary. Most local authorities are keen for landlords to be aware of the local authority’s 
responsibilities, powers and duties under the Act and a prudent landlord will be proactive in 
seeking to ensure that their properties are of a standard that does not attract the interest of 
the local housing authority. 

 

2.7.2 The 29 Hazards 
 

The HHSRS lists 29 hazards that landlords need to be aware of: 

PHYSIOLOGICAL 

 Damp and mould growth 

 Excess cold 

 Excess heat 

 Asbestos and manufactured mineral fibre 

 Biocides (e.g. damp and timber treatment products) 

 Carbon monoxide and fuel combustion products 

 Lead 

 Radiation 

 Un-combusted fuel gas 

 Volatile organic compounds. 
 

PSYCHOLOGICAL 
 

 Crowding and space 

 Entry by intruders 

 Lighting 

 Noise 

INFECTION 

 Domestic hygiene, pests and refuse 

 Food safety 

 Personal hygiene, sanitation and drainage 

 Water supply for domestic purpose 

ACCIDENTS 

 Falls associated with baths 



 Falling on level surfaces 

 Falling associated with stairs and steps 

 Falling between levels 

 Electrical hazards 

 Fire 

 Flames and hot surfaces 

 Collision and entrapment 

 Explosions 

 Position and operability of amenities 

 Structural collapse and failing elements 
 

2.7.3 Risk assessment 
 

The HHSRS is a technical system and is best used by persons with a technical health and 
safety or building construction background. 

 

Click here for the HHSRS Operating Guidance 
 

There are also a number of landlord HHSRS guides available on the internet which provide 
an overview of HHSRS without going into its full details. One such guide is the Housing 
Health and Safety Rating System - Guidance for Landlords and Property-related 
Professionals. 

 

In practice it is very challenging to acquire the skills necessary to use the HHSRS to 
accurately risk-assess hazards as category 1 or 2. 

 

To help landlords to identify potential category 1 hazards and prioritise them for action a 
simple guide to risk-assessing hazards is provided below. The risk from a hazard is a 
combination of: 

 

 The likelihood of a hazard, over a 12-month period, causing harm sufficient to 
require some medical attention and 

 The potential seriousness of harm from that hazard, should harm occur. 
 

A risk assessment of a hazard that indicates high likelihood of harm, and high potential 
seriousness of that harm, means that the hazard may potentially be high risk and therefore 
in need of remedial action to reduce the risk to a more acceptable level. 

 

Step 1 - Familiarise yourself with the 29 HHSRS hazards, especially the most commonly 
occurring. 

 

Step 2 - Ask yourself whether the likelihood of harm occurring over a 12-month period from 
an identified hazard is high. 

 

Step 3 - Ask yourself whether the potential seriousness of that harm would be high. 
 

If the answers to steps 2 and 3 are YES, then the hazard is likely to be a high-risk hazard. 

Example - Assessing the risk of falling down a staircase. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/15810/142631.pdf
https://www.gov.uk/government/publications/housing-health-and-safety-rating-system-guidance-for-landlords-and-property-related-professionals
https://www.gov.uk/government/publications/housing-health-and-safety-rating-system-guidance-for-landlords-and-property-related-professionals
https://www.gov.uk/government/publications/housing-health-and-safety-rating-system-guidance-for-landlords-and-property-related-professionals


If a staircase is long, steep, in disrepair, has a loose worn covering, has varying sizes of 
treads and risers, does not have a handrail or adequate lighting along its length, then the 
likelihood over a 12-month period of someone falling will be high. 

 

If at the bottom of the stair there is a hard floor surface, a wall mounted radiator with sharp 
corners and a non-safety glazed door then the seriousness of a fall is likely to be high. 

 
The combination of high likelihood of an accident and high potential seriousness of harm 
means that the risk of the hazard of falling down the stair is high, liable to be a category 1 
hazard and in need of high priority remedial action. 

 
2.7.4 Vulnerable groups 
Young and elderly persons are more at risk from particular hazards than young able bodied 
adults e.g. cold, falls, fire, hot surfaces, dampness, food safety and entry by intruders. 

 

Landlords should be particularly mindful of vulnerable groups when carrying out risk 
assessments and should provide additional protective means where necessary. 

 

2.7.5 Property inspection 
 

Although not a legal requirement it is recommended that an inspection form is completed 
for each property and a copy kept on file. The form should provide, room by room, a list of 
potential defects and deficiencies that can give rise to hazards. 
In the event that a property is inspected by a housing standards enforcement officer, then 
providing the officer with a copy of the property inspection form will provide a strong 
indication that the landlord takes their health and safety responsibilities seriously. 

 
2.7.6 HHSRS enforcement 

 
Local authorities have statutory duties and powers to take enforcement action to deal with 
properties containing hazards identified under the HHSRS. If a hazard presents a severe 
threat to health or safety it is known as a category 1 hazard. Less severe threats to health 
and safety are known as category 2 hazards. 

 

Local authorities have a duty to take appropriate enforcement action in relation to category 
1 hazards, and discretion to act in relation to category 2 hazards. Although statutory action 
is mandatory for category 1 hazards and discretionary for category 2 hazards, the choice of 
what course of action is appropriate is also a matter for the local authority and it will 
depend on the individual local authority’s enforcement policy. 

 

2.7.7 Hazard Awareness Notice 
 

This type of notice is likely to be served where a less serious hazard exists and where there 
is no imminent risk to health of an occupying tenant. The notice will specify the nature of 
the hazard or the ‘deficiency’ and will also prescribe the most appropriate course of action 
to remedy the deficiency. There is no charge for this notice and there is no legal 



requirement to carry out the works, although based on the principle that is served as a ‘best 
practice’ option, it is a recommendation that the works are carried out. 

 

2.7.8 Improvement Notice 
 

This type of notice is likely to be served where a more serious hazard exists and where there 
is no imminent risk to health of an occupying tenant. The notice will specify the nature of 
the hazard or the ‘deficiency’ and will also prescribe the most appropriate course of action 
to remedy the deficiency. 

 

The recipient of an improvement notice may appeal to the First Tier (Property) Tribunal 
within 21 days from the date of the notice. 

 

Failure to make satisfactory progress or to complete on time may result in works being 
carried out in default. 

 

2.7.9 Prohibition Order 
 

A Prohibition Order may prohibit the use of all or part of a house for some or all purposes. 
For example, the use of a room for sleeping purposes maybe prohibited on the grounds that 
it is too small or lacks natural daylight. This does not imply that the room cannot be used for 
purposes other than a bedroom. 

 

A Prohibition Order may also be served to prohibit the occupation of the whole house; this 
action may be taken on the grounds that the work cannot be carried out to remedy a 
serious hazard where there is a tenant in residence and for this reason, an Order may be 
deferred. 

 

The recipient of a Prohibition Order may appeal to the First Tier (Property) Tribunal within 
28 days from the date of the notice. The order will specify the nature of the hazard or the 
‘deficiency’ and will prescribe the most appropriate course of action to remedy the 
deficiency. A Prohibition Order can be revoked and the house re-occupied when works to 
remove the hazard, as specified on the notice, have been carried out. 

 
2.7.10 Emergency Prohibition Order 

 

Where the local authority is satisfied that a Category 1 hazard exists and is further satisfied 
that the hazard involves an imminent risk of serious harm to the occupiers, the Council have 
the authority to enter a house to make an Emergency Prohibition Order. The order may 
prohibit the use of all or part of a house with immediate effect. 

 

Action of this type may be taken where for example the electrical installation is antiquated 
and dangerous and cannot be made safe without extensive remedial works or rewiring. 

 

The recipient of an Emergency Prohibition Order may appeal to the First Tier (Property) 
Tribunal within 28 days from the date of the notice. The order will specify the nature of the 
hazard or the ‘deficiency’ and will prescribe the most appropriate course of action to 
remedy the deficiency. An Emergency Prohibition Order can be revoked and the house re- 



occupied when works to remove the hazard, as specified on the notice, have been carried 
out. 

 

Emergency remedial action should reduce the hazard to a level whereby imminent risk of 
harm is removed, allowing the continued occupation of the property, but depending on the 
circumstances further action may be necessary to remove the hazard completely. 

 

2.7.11 Emergency Remedial Action 
 

Where the City Council is satisfied that a Category 1 hazard exists and is further satisfied 
that the hazard involves an imminent risk of serious harm to the occupiers, the City Council 
have the authority to enter a house to carry out emergency remedial action and remove the 
hazard. 

 

Action of this type may be taken where for example the electrical installation is dangerous 
but works to make it safe can be carried out immediately by an electrician. 

 

A person served with a Notice of Emergency Remedial Action can appeal against such an 
order to the First Tier (Property) Tribunal within 28 days from the date of the notice. 

 

Emergency remedial action should reduce the hazard to a level whereby imminent risk of 
harm is removed, allowing the continued occupation of the property, but depending on the 
circumstances further action may be necessary to remove the hazard completely. 

 

2.8 The Decent Homes Standard (applicable to England only) 
 

The Decent Homes Standard is a measure of general housing conditions introduced by the 
Government in 2000. Although currently private landlords are not directly required to take 
any action to bring their properties up to this standard, it has had a major effect on the local 
authority approach to the private rented sector and is therefore likely to have a significant 
indirect effect on landlords. 

 

A decent home is one that meets all of the following four criteria: 
 

 It meets the current statutory minimum standard for housing and the property 
must be free of all Category 1 hazards under the Housing Health and Safety 
Rating System. 

 It is in a reasonable state of repair. It would fail this if: 
o One or more key building components are old and because of their 

condition need replacing or major repair. 
o Two or more other building components are old and because of their 

condition need replacing or major repair. 

 It has reasonably modern facilities and services. It would fail here if it lacks three 
or more of the following facilities: 

o A kitchen which is 20 years old or less. 
o A kitchen with adequate space and layout. 
o A bathroom which is 30 years old or less. 



o An appropriately located bathroom and WC. 
o Adequate external noise insulation. 
o Adequate size and layout of common entrance areas for blocks of flats. 

 It provides a reasonable degree of thermal comfort. The property must have 
both efficient heating and effective insulation. 

 

2.9 The Homes (Fitness for Human Habitation) Act 2018 
 

The Homes (Fitness for Human Habitation) Act 2018 came into force on 20 March 2019. The 
aim of the Act is to ensure that residential accommodation, including common parts, is fit 
for human habitation and is “safe, healthy, and free from things that could cause serious 
harm”. This is at the beginning of the tenancy and throughout. 

 

The Act doesn’t bring any new landlord obligations as the legislation covers existing 
responsibilities with regard to property standards and safety. However, under the Act 
tenants have the right to take action in the courts if a property is unfit for human habitation. 
If the court decides that the landlord has not provided their tenant with a home that is fit 
for habitation, then the court can: 

 

 make the landlord pay compensation to their tenant 
 make the landlord do the necessary works to improve their property 

Government guidance for landlords can be accessed here 

2.10 Gas safety 
 

It is vital that landlords clearly understand their responsibilities and obligations in relation to 
the gas supply and appliances and the duties and responsibilities placed on them by the gas 
safety regulations. 

 

Obligations between landlords and agents need to be specific in relation to the gas safety 
regulations and neither party can seek to evade or exclude themselves from those 
obligations. Any clause in the tenancy agreement which attempts to evade the regulations 
will be invalid. A breach of the regulations is a criminal offence, enforced by the Health & 
Safety Executive. 

 

2.10.1 Gas Safety (Installation and Use) Regulations 1998 
 

The Gas Safety (Installation and Use) Regulations 1998 make it mandatory that gas 
appliances are maintained in a safe condition at all times. A landlord must: 

 

 Have gas appliances provided by them checked for safety by a registered gas installer 
within 12 months of their installation and then ensure further checks at least once 
every 12 months after that. 

 The Gas Safety (Installation and Use) (Amendment) Regulations 2018 allow a MOT- 
style change so that landlords can carry out their annual gas safety check in the two 

https://www.gov.uk/government/publications/homes-fitness-for-human-habitation-act-2018/guide-for-landlords-homes-fitness-for-human-habitation-act-2018


months before the due date and retain the existing expiry date. The changes do not 
relax regulatory requirements or reduce the safety standards. 

 Ensure a gas safety check has been carried out on each appliance and flue every 12 
months, except where the appliance was installed less than 12 months ago. Gas pipe 
work should also be inspected to ensure it is not leaking. 

 The registered gas installer must take action to leave the appliance safe, if it fails a 
safety check. This could be remedial action, disconnection and/or a warning notice 
attached. 

 Give a copy of the landlord’s gas safety record (also known as a CP12) to any new 
tenant when they move in or to an existing tenant(s) within 28 days of the check. 

 Keep a record of the gas safety check made for each appliance for two years. 

 Ensure that gas appliances, fittings, and flues are maintained in a safe condition. 
 

The Gas Safety (Installation and Use) Regulations also state that a landlord must only use a 
Gas Safe Register engineer for maintenance and safety checks on gas equipment they own 
and provide for tenants’ use in domestic premises. 

 

All gas installers should carry identification cards which will state the type of work they are 
authorised to carry out. For further information about registered gas installers and to locate 
a service that is local, see the Gas Safe Register website. 

 

Any necessary repair or remedial work identified should be carried out straightaway by the 
landlord who cannot place responsibility for this onto the tenant. If the need for any work is 
caused by the tenant’s behaviour, then the tenant can be charged for the cost of the repair 
work afterwards. For further information about responsibilities and obligations, contact the 
Health & Safety Executive (HSE) for advice. 

 

It is very important that the gas regulations are complied with and all necessary repairs 
carried out as soon as possible. Defective gas appliances are very dangerous and some 
tenants have died as a result. The Health and Safety Executive (HSE) gives gas safety a high 
priority and will take the appropriate action to ensure compliance with the regulations; this 
could result in a substantial fine and/or a custodial sentence. 

 

The Deregulation Act 2015 introduces that a Section 21 notice will be invalid if a landlord or 
agent fails to provide, and evidence, that they supplied a tenant with an up to date Gas 
Safety Certificate (and EPC) at the start of the tenancy. 

 

2.10.2 Exceptions to the regulations 
 

The regulations do not apply to gas appliances which are owned by the tenant. Any gas 
appliance provided by a landlord for the tenant’s use is included in the legal duty. If a tenant 
has their own gas appliance that has not been provided, the landlord still has a responsibility 
for the associated installation and pipe work, though not for the actual appliance. 

 

Portable or mobile gas appliances supplied from a cylinder must be included in maintenance 
and the annual check; however they are excluded from other parts of the regulations. 



The regulations do not apply to leases for terms of more than seven unless the landlord has 
a break clause which entitles the landlord to end the lease during the first seven years. 

 

The regulations allow a defence for some specified regulations where a person can show 
that they took all reasonable steps to prevent the contravention of the regulations. 

 

2.10.3 Room-sealed appliances 
 

The regulations require that: 
 

 A gas appliance installed in a bathroom or a shower room must be a room-sealed 
appliance (i.e. sealed from the room in which it is located and obtaining the air for 
combustion from the open air outside the building, discharging the products of 
combustion direct into the open air). 

 A gas fire, other gas space- heater or a gas water-heater of 14 kilowatt heat output 
or less in a room used or intended to be used as sleeping accommodation must 
either: 

o Be a room-sealed appliance 
o Incorporate a safety control designed to shut down the appliance before 

there is a build-up of a dangerous quantity of the products of combustion in 
the room concerned. 

 

2.10.4 Tenants’ duties 
 

Tenants also have responsibilities imposed upon them by the Gas Safety (Installation and 
Use) Regulations 1998. 

 

They must report any defect that they become aware of and must not use an appliance that 
is not safe. Tenants should be informed of this in writing and a clause explaining their duties 
should be included in their tenancy agreement. 

 

2.10.5 Indications that an appliance is faulty or dangerous 
 

Danger signs to look for are: 
 

 Stains, soot or discolouring around a gas appliance indicating that the flue or 
chimney is blocked, in which case carbon monoxide can build up in the room. 

 A yellow or orange flame on a gas fire or water heater. 
 

The most effective indication of a combustion problem would be the activation of a properly 
installed carbon monoxide detector. 

 

2.10.6 Carbon monoxide detectors 
 

Carbon monoxide (CO) is a colourless, odourless, tasteless, poisonous gas produced by 
incomplete burning of carbon- based fuels such as gas, oil, coal and wood. When these fuels 



do not burn properly excess CO is produced. Levels that do not kill can cause serious harm 
to health if breathed in over a long period. 

 

Carbon monoxide is a bi-product of the burning of fuel in household appliances such as 
boilers, cookers, wood burners and open fires. If you have one of these you should make 
sure that it is serviced and maintained by a competent person and any chimneys in use are 
regularly swept. 

 

The Smoke and Carbon Monoxide Alarm (Amendment) Regulations 2022 came into force on 
1 October 2022. From that date, landlords must: 

 

 Ensure at least one smoke alarm is equipped on each storey of their homes where 
there is a room used as living accommodation. This has been a legal requirement in 
the private rented sector since 2015. 

 Ensure a carbon monoxide alarm is equipped in any room used as living 
accommodation which contains a fixed combustion appliance (excluding gas 
cookers). 

 Ensure smoke alarms and carbon monoxide alarms are repaired or replaced once 
informed and found that they are faulty. 

 

The requirements are enforced by local authorities who can impose a fine of up to £5,000 
where a landlord fails to comply with a remedial notice. 

 

2.11 Electrical safety and electrical goods 
 

2.11.1 Landlords’ duties and responsibilities 
 

The Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020 
apply to new tenancies entered into from 1 July 2020 and for existing tenancies from 1 April 
2021. The regulations require landlords to: 

 

 Ensure that electrical installations are inspected, and that BS7671:2018 
standards are met, at the start of a tenancy and at least every five years. 

 Issue a copy of the inspection report to the tenants within 28 days of the 
inspection, and to carry out any remedial work within 28 days (or sooner if 
the report requires). Written confirmation of completion of the remedial 
works should be provided to the tenants and the local authority within 28 
days of completion. 

 

The inspection report also needs to be supplied to new tenants before they move in and to 
prospective tenants within 28 days of their request to view the report. If the local authority 
request a copy of the inspection report this must be provided within 7 days. 

 

Landlords have a continuous duty to maintain their property to the electrical safety 
standards. Failure to comply with either these standards, or to have evidence that the works 
have been completed by a qualified person may face a civil penalty up to a maximum of 
£30,000. 

https://www.gov.uk/government/publications/smoke-and-carbon-monoxide-alarms-explanatory-booklet-for-landlords/the-smoke-and-carbon-monoxide-alarm-england-regulations-2015-qa-booklet-for-the-private-rented-sector-landlords-and-tenants


If a landlord breaches the regulations, the local authority has a duty to act. Local authorities 
are able to serve remedial notices and if the work is not carried out in time then the local 
authority has the power to carry out the required works themselves and then recover their 
costs from the landlord. 

 

Landlords need to ensure that the electrical installation and all electrical appliances are 
‘safe’ with little risk of injury or death to humans, or risk of damage to property. This 
includes all mains voltage household electric goods supplied by the landlord such as 
cookers, kettles, toasters, electric blankets, washing machines etc. Any equipment supplied 
must also be marked with the appropriate CE marking (Conformité Européene / Declaration 
of Conformity). 

 

In order to meet these obligations it is important to either supply new appliances or get any 
appliances provided checked by a qualified electrician before the property is let to new 
tenants. In-Service Inspection and Testing of Electrical Equipment, also commonly known as 
PAT testing, is the testing of electrical equipment consisting of a visual inspection and 
various electrical checks. A sticker is attached to the equipment showing either a pass or fail 
and the next test date, which is normally every 12 months. 

 

Although testing of electrical equipment is not a legal requirement, as a landlord you are 
required by law to ensure that any electrical equipment supplied as part of the tenancy is 
safe. All paperwork regarding the items (i.e. receipts, warranties, records of inspection) 
should be kept for a minimum period of six years. 

 

One way of helping to achieve safety is to undertake a regular formal inspection of the 
installation and appliances on an annual basis. The Electrical Safety Council advises that as a 
minimum, landlords should: 

 

 Check the condition of wiring, and check for badly fitted plugs, cracks and chips in 
casings, charring, burn marks or any other obvious fault or damage. 

 Check that the correct type and rating of fuses are installed. 

 Ensure all supplied appliances are checked by a competent person at suitable 
periods and that any unsafe items are removed from the property. Record details of 
all electrical appliances, including their condition and fuse rating. 

 Ensure that instruction booklets are available at the property for all appliances and 
that any necessary safety warnings are given to tenants. 

 Avoid purchasing second-hand electrical appliances for rented properties that may 
not be safe. 

 Maintain records of all checks carried out. 
 

2.11.2 Further guidance 
 

For further guidance about electrical safety and the competency of electricians and 
installers to carry out new work or undertake the formal Electrical Installation Condition 
Report (EICR) and test of an existing installation, refer to the information provided on the 
Electrical Safety Council’s website. 

https://www.electricalsafetyfirst.org.uk/


2.12 Fire Safety 
 

In England the principle pieces of legislation which cover fire safety in housing are HHSRS 
and The Furniture and Furnishings (Fire Safety) Regulations 1988. 

 

 Housing Health and Safety Rating System (HHSRS)
 

Fire is one of the 29 hazards under the HHSRS. The HHSRS Operating Guidance explains how 
to make an assessment of the fire hazard in a residential dwelling which is assessed 
according to certain risk factors including: 

 

 number of storeys

 layout of house
 distance to travel from farthest point to final exit

 number of occupiers in the dwelling

 type of occupation

 structural for precautions already in place

 fire detection and alarms systems provided.

 Regulatory Reform (Fire Safety) Order 2005
 

The fundamental requirement under this Order is that the responsible person for an HMO 
(usually the landlord) must carry out and maintain a suitable and sufficient fire risk 
assessment in communal areas. They must identify and supply adequate fire precautions 
and procedures to ensure safety. The Fire Safety Order does not apply to individual flats 
themselves. 

 

Devon & Somerset Fire & Rescue Service have advice for Landlords, letting agents and 
property managers on their website for further information. 

 

2.12.1 The Furniture and Furnishings (Fire Safety) Regulations 1988 
 

The Furniture and Furnishings (Fire) (Safety) Regulations 1988 (as amended in 1989, 1993 
and 2010) set levels of fire resistance for domestic upholstered furniture, furnishings and 
other products containing. 

 

If furnished accommodation is being provided it is important to understand the need to 
provide safe furniture and furnishings, particularly in relation to fire safety. 

 

Since 1 January 1997 persons who hire out furniture in the course of a business (and this 
includes furniture provided with rented accommodation) are required to comply with the 
Furniture and Furnishings (Fire) (Safety) Regulations 1988, which set safety standards for 
fire and flame-retarding requirements for upholstered furniture manufactured after 1950 or 
where the tenancy commenced after March 1993. 

 

The regulations relate to: 

https://www.gov.uk/government/publications/hhsrs-operating-guidance-housing-act-2004-guidance-about-inspections-and-assessment-of-hazards-given-under-section-9
https://www.gov.uk/government/publications/hhsrs-operating-guidance-housing-act-2004-guidance-about-inspections-and-assessment-of-hazards-given-under-section-9
https://www.legislation.gov.uk/uksi/2005/1541/contents/made
https://www.dsfire.gov.uk/safety/businesses/landlords-letting-agents-and-property-managers
https://www.legislation.gov.uk/uksi/1988/1324/contents/made


 Furniture meeting a cigarette resistance test 

 Cover fabric, whether for use in permanent or loose covers, meeting a match 
resistance test 

 Filling materials for all furniture meeting ignitability tests 
 

Tenancies that commenced prior to 1993 are exempt, but all additional or replacement 
furniture added after 1993 must comply with fire resistance requirements. A new tenancy 
after 1993 means that all relevant furniture must comply. The regulations require that: 

 

 All new furniture (except mattresses, bed bases, pillows, scatter cushions, seat pads 
and loose and stretch covers for furniture) must carry a display label at the point of 
sale. This is the retailer’s responsibility. 

 All new furniture (except mattresses and bed bases) and loose and stretch covers are 
required to carry a permanent label providing information about their fire-retardant 
properties. Such a label will indicate compliance, although lack of one in second- 
hand furniture would not necessarily imply non- compliance as the label might have 
been removed. 

 Generally, if second-hand furniture has not been bought from a reputable dealer and 
is not labelled, then it should be assumed that the furniture will fail to meet the 
regulations. 

 The regulations apply to any of the following that contain upholstery: 

o Furniture 
o Beds, headboards of beds, mattresses 
o Sofas, sofa beds, futons and other convertibles 
o Scatter cushions and seat pads 
o Pillows 
o Loose and stretch covers for furniture 

 The regulations do not apply to: 
o Sleeping bags 
o Bedclothes (including duvets) 
o Loose covers for mattresses 
o Pillowcases 
o Curtains 
o Carpets 

 

The regulations relate only to items provided by the landlord and do not apply to items 
provided by the tenants for which the landlord is not responsible. 

 

2.13 Smoke detectors 
 

The Smoke and Carbon Monoxide Alarm (Amendment) Regulations 2022 came into force on 
1 October 2015. From that date, landlords must: 

https://www.gov.uk/government/publications/smoke-and-carbon-monoxide-alarms-explanatory-booklet-for-landlords/the-smoke-and-carbon-monoxide-alarm-england-regulations-2015-qa-booklet-for-the-private-rented-sector-landlords-and-tenants


 Ensure at least one smoke alarm is equipped on each storey of their homes where 
there is a room used as living accommodation. This has been a legal requirement in 
the private rented sector since 2015. 

 Ensure a carbon monoxide alarm is equipped in any room used as living 
accommodation which contains a fixed combustion appliance (excluding gas 
cookers). 

 Ensure smoke alarms and carbon monoxide alarms are repaired or replaced once 
informed and found that they are faulty. 

 

The requirements are enforced by local authorities who can impose a fine of up to £5,000 
where a landlord fails to comply with a remedial notice. 

 

The government have issued online guidance. 
 

2.14 Legionnaires’ disease 
 

Legionnaires’ disease is caused by inhaling Legionella bacteria. The potentially fatal, 
pneumonia-like disease can occur from exposure to Legionella growing in systems that 
maintain water at temperatures that encourage growth. 

 

Landlords are under a legal duty of care to ensure that the risk to tenants, residents and 
visitors of exposure to Legionella is adequately assessed and controlled. Landlords are not 
required to obtain Legionella testing certificates provided that they have adequate 
knowledge of their property’s water system and carry out a risk assessment and 
subsequently mitigate and control conditions which could lead to exposure. 

 

The Health and Safety Executive’s (HSE) website has specific guidance on Legionella and the 
legal responsibilities of landlords. 

 

2.15 General Product Safety Regulations 2005 
 

Some equipment and items may not be covered by specific regulations however they must 
comply with the General Product Safety Regulations 2005. You must ensure that all items 
you supply with the property are safe to use. This includes supplying warnings and 
instructions for the safe use of specific items. For example: 

 

 Lawn mowers, strimmers, etc. must be provided with the necessary guards 

 Chairs and stepladders must be strong enough to support a person’s weight 

 Glass in furniture should satisfy British Standards (where applicable) 
 Ironing boards, clothes dryers, etc. should not have sharp edges that could cause 

injury in normal use 
 

It is advisable to regularly check all items supplied with a property, and keep a record of 
your checks, to ensure they remain safe to use. 

 

The maximum penalties for non-compliance depend on the specific piece of legislation, but 
fines of up to £20,000 and a prison sentence of up to six months can be imposed. If a 

https://www.gov.uk/government/publications/smoke-and-carbon-monoxide-alarms-explanatory-booklet-for-landlords/the-smoke-and-carbon-monoxide-alarm-england-regulations-2015-qa-booklet-for-the-private-rented-sector-landlords-and-tenants
https://www.hse.gov.uk/legionnaires/legionella-landlords-responsibilities.htm
https://www.hse.gov.uk/legionnaires/legionella-landlords-responsibilities.htm
https://www.legislation.gov.uk/uksi/2005/1803/pdfs/uksi_20051803_en.pdf


product causes injury or damage, substantial compensation may be payable, whether or not 
criminal proceedings are brought. 

 

2.16 Energy efficiency 
Buildings produce nearly half of the UK’s carbon emissions. This is almost twice that of cars 
and planes. The way a building is constructed, insulated, heated, ventilated and the type of 
fuel used, all contribute to its carbon emissions. 

 

2.16.1 Energy Performance Certificates (EPCs) 
 
Since October 2008 EPCs are required whenever a building is built, sold or rented out. The 
EPC contains information on the property’s energy use and carbon dioxide emissions 
alongside an associated report which suggests improvements to make a building more 
energy efficient. An EPC lasts for 10 years and there is no need to get a new one for each 
new let. If you carry out changes to the property which may affect the energy performance 
such as an extension, loft conversion, installing extra installation, new double glazing etc. it 
may be worth renewing the EPC. 

 

Only an accredited energy assessor can produce an EPC. An accredited assessor can be 
found on the EPC Assessor website www.epcregister.com 

 

The certificate provides ‘A’ to ‘G’ ratings for the building, with ‘A’ being the most energy 
efficient and ‘G’ being the least. The recommendations in the report don’t have to be acted 
upon, however, it could make a property more attractive for sale or to rent by making it 
more energy efficient. 

 

The Deregulation Act 2015 provides that every prospective tenant should be given a copy of 
the EPC free of charge at the point of enquiry. This is because the EPC is part of the tenant’s 
decision making process. Furthermore, the landlord is required to evidence that a tenant 
was supplied with a copy of the EPC at the start of tenancy in order to ensure that their 
ability to serve a valid Section 21 notice is not compromised. 

 

The Energy Act 2011 contains a number of provisions which will affect owners and occupiers 
of property. From 1 April 2016 you cannot reasonably refuse a tenant’s request for a 
relevant energy efficiency improvement in their home if it is wholly funded by central or 
local government, the tenant or another person, i.e. at no cost to the landlord. 

 

2.16.2 The MEES (Minimum Energy Efficiency Standards) Regulations 
 

The Energy Efficiency (Private Rented Property)(England and Wales) Regulations 2015 set 
out the requirement for domestic private rented properties in England and Wales to have a 
minimum Energy Performance Certificate (EPC) rating of E. From 1st April 2018, landlords 
were prohibited from granting new tenancies for properties with an EPC rating below E. This 
includes extensions and renewals of existing tenancies, or a tenancy becoming a statutory 
periodic tenancy following the end of a fixed shorthold term. From 1st April 2020, this 
restriction (on landlords letting out F or G rated properties) was extended to cover ALL 
existing tenancies – even when there has been no change in tenancy arrangements. 

https://protect-eu.mimecast.com/s/wMDPCN0EKhNGm94SwKZGn?domain=epcregister.com
https://www.legislation.gov.uk/uksi/2015/962/contents/made


Since 1st April 2020, Landlords have to spend up to £3,500 on improvements highlighted in 
the EPC, before being able to register for an exemption on the basis of being unable to 
obtain a minimum of an E rating. 

 

Government guidance for landlords is available here and provides advice on: 
 

 The scope of the regulations 

 Relevant appropriate energy efficiency improvements a landlord could make 
 How a landlord can investigate availability of no-cost funding to cover the cost of 

improving a domestic property 

 The exemptions framework and the steps a landlord should take to register a valid 
exemption 

 The enforcement framework 

 The appeals framework 
 

If a landlord believes their property qualifies for an exemption it must be registered on the 
National PRS Exemptions Register. 

 

2.16.3 EPCs and HMOs 
 

If you rent a HMO to a number of tenants who each have their own bedroom, but share 
bathroom and/or kitchen facilities an EPC is not required, unless you sell the house or let it 
as one whole dwelling. 

 

Letting houses to a group of sharers with just one contract, is different. In this case you will 
need to provide an EPC for the whole property. 

 

EPCs are required for self-contained flats, those with their own kitchen and bathroom 
facilities. 

 
2.16.4 Improving energy efficiency 

 

Exeter City Council work in partnership with Exeter Community Energy (ECOE). ECOE’s 
Retrofit in Devon Project, launched in 2022, and provides invaluable support to 
homeowners and private landlords looking to make their property more energy efficient. 
ECOE offer an end-to-end retrofit service which includes a My Home Energy Planner 
assessment alongside a retrofit coordination service. This means that homeowners are 
supported with procuring contractors and quality assurance. 

 

If your tenants are on low income or benefits then they can be referred to the Healthy 
Homes for Wellbeing project as they may be entitled to free advice and referrals for 
enabling grants for your retrofit requirements. Healthy Homes for Wellbeing provides free 
energy and money saving advice for people living in Exeter, Mid Devon, East Devon, 
Teignbridge and Torbay. A Home Energy Adviser will provide practical energy advice and 
support with the aim of helping as many residents save money and stay warm in their 
homes. 

https://www.gov.uk/guidance/domestic-private-rented-property-minimum-energy-efficiency-standard-landlord-guidance
https://prsregister.beis.gov.uk/NdsBeisUi/used-service-before
http://www.ecoe.org.uk/
https://www.ecoe.org.uk/healthy-homes-wellbeing/
https://www.ecoe.org.uk/healthy-homes-wellbeing/


2.17 Planning control 
 

Planning approval is essentially about controlling the use of land and is required to: 
 

 Alter, extend or change the use of existing properties 

 Make changes to a listed building 

 Make changes to a property in a conservation area 

 Change a previously singly occupied property into multiple occupancy, bedsit units 
or flats. 

 

2.17.1 Exeter’s Article 4 Direction 
 

Exeter City Council have obtained what are known as Article 4 powers, which means that 
planning permission is required for any new HMOs in certain areas of the city. HMOs that 
existed before these powers came into effect on 1 January 2012 retain their use whilst being 
used as HMOs. 

 

Exeter City Council’s Article 4 Direction restricts home owners ‘Permitted Development’ 
rights to use their property as houses in multiple occupation (HMOs) within Class C4 of the 
Use Classes Order. 

 

This applies to about 7,000 properties to the north and east of the city centre. Further 
information on the Article 4 Direction can be found on ECC’s website. 

 

Further planning controls were needed due to the continued growth of student houses in 
the area which is leading to imbalanced communities. 

 

In some streets up to 80% of properties are entirely occupied by students. In the St James 
Ward as a whole approximately a third of homes are entirely occupied by students. 

 

The planning restrictions came into effect on 31 December 2011 and will not affect 
properties used as HMOs before that date as long the use class has remained the same since 
that date. 

 

If an existing HMO is being purchased, the purchasers should ask for confirmation from the 
seller (normally in the form of a letter from the relevant planning authority) that the house 
is currently registered as a HMO. 

 

2.17.2 Obtaining planning approval 
 

To obtain planning approval, an application with detailed drawings and payment of a fee is 
made to the City Development Team. The authority will consider the application, may 
consult with local residents and will then issue a decision with the reasons for that decision. 
The approval may have conditions attached. Further information is available from the 
Applying for Planning Permission pages on Exeter City Council’s website. 

https://exeter.gov.uk/planning-services/permissions-and-applications/apply-for-planning-permission-and-other-consents/


An applicant aggrieved by the decision can appeal against it to the Planning Inspector or 
may negotiate with the City Development Team and amend and resubmit the application. 

 

Enforcement action can be taken against unapproved developments requiring the 
reinstatement of the property back to its original condition. 

 

2.17.3 Certificate of Lawful Use 
 

Unapproved conversions of singly occupied houses to HMOs and flats are outside the time 
limits for enforcement action by planning authorities if established use can be proved for 10 
interrupted years in the case of bedsit properties, and four years for dwellings. 

 

After the above time periods an application can be made to the planning authority for a 
Certificate of Lawful Use (CLU). This means that the use of the property is lawful despite the 
use not having planning approval. 

 

2.18 Building regulations approval 
 

New ‘building work’ must comply with Building Regulations and includes: 
 

 Installation of a service, e.g. washing or sanitary facilities and new drainage 

 New structure or alterations to the existing structure 

 Conversions to flats 

 Loft conversions 

 Extensions 

 Replacement glazing 

 Creation of new rooms or occupancies 

 Some major repairs. 
 

2.18.1 Obtaining Building Regulations approval 
 

There are two optional procedures available to carry out works with Building Regulations 
approval for which a fee is payable. 

 

Full Plans Application 
 

This is the normal procedure for most works, whereby the Building Control team approves 
plans and details of the proposed works as being compliant before works commence. The 
application can be approved with or without conditions, or refused or have amendments 
requested. 

 

A Commencement Notice is sent to the Building Control Inspector when works start. At pre- 
determined critical stages the contractor notifies the Inspector that certain works are being 
carried out so that those works can be inspected to check compliance before being covered 
over. 



A Completion Certificate is issued by the Inspector at the end of work stating that the works 
have been carried out in compliance with Building Regulations. 

 

Building Notice Procedure 
 

This procedure is suitable for small-scale works that need to progress quickly and where 
pre- approval of plans is not essential. 

 

The contractor gives a Building Notice to the Building Control team when works are about to 
start and which will then be inspected as they progress. 

 

The contractor will be advised if any works are not likely to be Building Regulations 
compliant so corrective action can be taken. 

 

‘‘Unapproved’ building works are liable to enforcement action. Further information is 
available from the Building Control team. 

 
3.0 HOUSES IN MULTIPLE OCCUPATION (HMOs) 

 

3.1 Definition of a HMO under the Housing Act 2004 
 

Under the Housing Act 2004, the following types of building are Houses or Flats in Multiple 
Occupation: 

 

 An entire house or flat which is let to three or more tenants who form two or more 
households, and who share a kitchen, bathroom or toilet. 

 A house which has been converted into bedsits or other non-self-contained 
accommodation and is let to three or more tenants who form two or more 
households, and who share kitchen, bathroom or toilet facilities. 

 A converted house which contains one or more flats which are not wholly self- 
contained (i.e. the flat does not contain within it a kitchen, bathroom or toilet) and 
which is occupied by three or more tenants who form two or more households. 

 A building which is converted entirely into self-contained flats, but the conversion 
did not meet the standards of the 1991 Building Regulations, and less than two 
thirds of the flats are owner occupied 

 

To be a HMO, the property must be used as the tenant’s only or main residence, and it 
should be used solely or mainly to house tenants. Properties let to students and migrant 
workers are treated as their only or main residence and the same will apply to properties 
which are used as domestic refuges. 

 

A ‘household’ is defined as either a single person or members of the same family who are 
living together. People who are not related to each other by blood or marriage will each 
form a separate household. 

 

Certain buildings such as those occupied by a religious community or managed by an 
educational establishment are exempt from the HMO definition. 



3.2 HMOs subject to licensing in Exeter 
 

3.2.1 Mandatory HMO Licensing 
 

Mandatory licensing of HMOs is required by law, and is operated by all local authorities in 
England and Wales. Mandatory licensing applies to HMOs that are let to five or more 
persons, who form more than one household and who share an amenity such as kitchen, 
bathroom or toilet. 

 

The government extended mandatory licensing of HMOs on 1 October 2018 by removing a 
previous need for a mandatory HMO to have three storeys. 

 

At the same time other changes to the regulations mean that some flats, including those 
over shops, will also require a licence if they are occupied by 5 or more people, from 2 or 
more separate households. 

 

Please contact the Private Sector Housing Team on 01392 265147 or 
privatesectorhousing@exeter.gov.uk for more information. 

 

For more detail the order can be read here. 
 

3.2.2 Additional Licensing 
 

Additional licensing is a discretionary power that a council may decide to use to extend the 
licensing requirements to HMOs not already covered by mandatory licensing. 

 

Exeter City Council used this power between 23 February 2015 and 22 February 2020. This 
Scheme is now closed and the existing licenses granted under the scheme need not be 
renewed, but will remain valid until their expiry date. 

 

3.3 Why do some HMOs need to be licensed? 
 

HMOs often have poorer physical and management standards than other privately rented 
properties. 

 

The people who live in HMOs are often amongst the most vulnerable and disadvantaged 
members of society. As HMOs are the only housing option for many people, the government 
recognises the importance of these properties being properly regulated. 

 

Licensing is intended to make sure that: 
 

 Landlords of HMOs and/or property managers are fit and proper persons 
 Each HMO is suitable for occupation by the number of people allowed under the 

licence 

 The standard of management of the HMO is adequate. 

 High risk HMOs can be identified and targeted for improvement 

mailto:privatesectorhousing@exeter.gov.uk
https://www.legislation.gov.uk/uksi/2018/221/made


Where landlords fail to meet these criteria the Council can intervene to ensure that: 
 

 Vulnerable tenants can be protected. 

 HMOs are not overcrowded. 
 

3.4 Who will need to apply for a licence? 
 

The Council has a duty to licence the person it believes to be the most appropriate person to 
be the licence holder. In the majority of cases this will be the owner or one of the owners if 
the property is in joint ownership. 

 

The proposed licence holder must live in the UK and is expected to have the power to: 
 

 let to and evict tenants; and 

 access all parts of the premises to the same extent as the owner; and 

 authorise any expenditure necessary to ensure the health safety and wellbeing of 
the tenants and others who may be affected by the property (including neighbours, 
passers- by, visitors etc.). 

 

Organisations, e.g. management companies that are landlords, must nominate an 
appropriate person to be the licence holder. This person will be responsible for ensuring 
that there are no breaches of the licence and therefore should hold a responsible position in 
the company (e.g. company secretary). 

 
Since a licence cannot be transferred to another person within a company, it is advisable 
that the nominated person has a permanent position. Alternatively, if a manager is 
employed that person could be the licence holder if they have management responsibility 
and sufficient control of the property. 

 
3.5 How to apply for a licence 

 

If you are operating or intend to operate a licensable HMO you must apply to the Council for 
a HMO licence. Application for a HMO license is an online process and further information is 
available here. It is strongly recommended that you read the information on our website 
prior to starting the application process. 

 

If no application is received in respect of a building which appears to be licensable, but is 
not licensed, and supporting documentation cannot be provided when requested, there will 
be a presumption that an offence has taken place and appropriate enforcement action will 
be taken. 

 

3.6 Licence documentation required 
 
3.6.1 Annual Gas Safety Certificate 

https://exeter.gov.uk/housing/private-landlords/houses-in-multiple-occupation-hmo/houses-in-multiple-occupation/


If you provide any gas appliances you must have an annual inspection carried out by a Gas 
Safe Register engineer. 

 

3.6.2 Electrical Installation Condition Report 
 

All electrical installations must be inspected by a competent person every five years. The 
Registered Competent Person Electrical search facility provides a list of electricians 
registered to work in households and electrical inspectors registered to undertake electrical 
safety reports. A report showing the installation to be safe and when the next inspection is 
required will need to be submitted with your application. 

 

Also known as Portable Appliance Tests (PAT testing) is needed for any ‘portable’ electrical 
appliances (i.e. fridge, freezer, microwave oven, kettle, heater etc.) supplied with a 
property. These should be inspected annually by a competent person unless all the 
appliances are under one year of age (this will need to be evidenced). 

 
3.6.3 Energy Performance Certificates (EPCs) 

 
Energy Performance Certificates are required for self-contained flats and HMOs rented out 
to unrelated persons on a single tenancy agreement, such as a typical student HMO/shared 
house. 

 

It has been illegal, unless an exemption has been applied, for a property with an energy 
rating of F or G to be let since April 2018. 

 

You will be required to upload copies of the above mentioned certificates with your online 
application. 

 

3.7 Fit and proper person test 
 

In deciding whether the person proposed to be the licence holder or (as the case may be) 
the manager of the house is a ‘fit and proper person’, the local housing authority must be 
satisfied that s/he has not: 

 

 committed any offence involving fraud or other dishonesty, or violence or drugs, or 
any offence listed in Schedule 3 to the Sexual Offences Act 2003 (c. 42) (offences 
attracting notification requirements). 

 practiced unlawful discrimination on grounds of sex, colour, race, ethnic or national 
origins or disability in, or in connection with, the carrying on of any business. 

 contravened any provision of the law relating to housing or of landlord and tenant 
law. 

 

In those very rare cases, where, for example, the proposed licensee is not considered ‘fit 
and proper’ or where the property is wholly unsuitable to be a HMO, an application will be 
refused. 



3.8 Licence fees 
 

The cost of the HMO license is broken into 2 parts, Part A and Part B. Part A must be paid at 
the time of application and is paid via a secure online transaction. Part B is paid by either 
secure online transaction or card payment by phone once a draft license has been issued. A 
full license cannot be issued until Part B payment has been made. For more information 
please contact the Private Sector Housing Team. 

 
3.9 Licensing conditions 

 
When a licence is issued for a HMO, it will contain a schedule of conditions, which the 
licence holder and manager must comply with. These conditions will vary according to 
property type, but typically will require the licence holder to: 

 

 Produce annually to the City Council the gas safety certificate obtained in respect of 
the property. 

 Keep electrical appliances and furniture which he or she provides in a safe condition. 

 Supply to the City Council on demand a declaration as to the safety of electrical 
appliances and furniture. 

 Ensure that smoke alarms are installed in the house and kept in proper working 
order. 

 Supply to the City Council on demand certificates from a competent person showing 
that the HMOs fire warning system has been installed and/or maintained and /or 
tested by him and that it is in proper working order. 

 Supply to the City Council on demand a declaration as to the condition and 
positioning of such smoke alarms. 

 Supply every occupier of the HMO with a written statement of the terms on which 
they occupy it (a standard tenancy agreement containing clauses which amongst 
other things impose reasonable duties and responsibilities on occupiers will satisfy 
this requirement). It should also include a requirement that the occupier: 

 

 Comply with the Manager’s reasonable written instructions for the 
storage within the property of refuse and household waste; and 

 Present the property’s refuse containers on collection days at the 
specified location on its boundary for emptying by the Council 

 Display the following in a prominent location with the HMO: 

o The HMO licence 
o The current gas safety certificate 
o The manager’s name, address and contact telephone 

number 
 

3.10 Issue of licence proposal 
 

Once the application is complete and has been assessed Exeter City Council will usually issue 
a ‘Proposal to Grant a Licence’. This is a pack of documents which includes a draft copy of 
the licence, specifying the number for which the HMO is to be licensed, together with the 



proposed conditions, and a statutory Notice of Proposal. Copies of this proposal will be sent 
to the proposed licence holder, the manager (if applicable), and any other persons who 
have an interest in the property. The proposal gives 14 days for interested parties to make 
representations to the Council. 

 

3.11 Issue of a full licence 
 

At the end of the representation period a full Licence Pack will be issued to all interested 
parties normally (licensed for 5 years). The HMO will then be licensed for a period of 5 
years. 

 

3.12 The penalties in relation to HMOs and licensing 
 

It is an offence if the landlord or person in control of the property: 
 

 Fails to apply for a Licence for a licensable property. 
 Allows a property to be occupied by more people than are permitted under the 

Licence. 

 Breaches a condition of the licence. 

 Breaches a provision in the Management Regulations for HMOs. 
 

3.13 Fines 
 

Upon conviction an unlimited fine may be imposed if a licensable HMO is allowed to operate 
without a licence. In addition, breaches of any of the licence conditions or Management 
Regulations can result in fines of up to £5,000 (Level 5 on the standard scale) for each 
offence. 

 

3.14 Rent Repayment Orders 
 

A tenant living in a property that should be licensed, but which is not, can apply to the First 
Tier (Property) Tribunal to claim back any rent they have paid during the unlicensed period 
(up to a limit of 12 months). Councils can also reclaim any Housing Benefit that has been 
paid during the time the property was without a licence. 

 

3.15 Restrictions on termination of tenancies 
 

Landlords cannot use the grounds laid out in Section 21 of the Housing Act 1988 to obtain 
possession where a HMO is licensable but not licensed. 

 

3.16 Temporary exemption from licensing 
 

If a landlord or person in control of a property intends to stop operating a property as a 
HMO to reduce the numbers of occupants and can give clear evidence of this, they can 
apply for a Temporary Exemption Notice. 

 

This lasts for a maximum of three months and ensures that a property in the process of 
being converted from a HMO does not need to be licensed. 



If the situation is not resolved, then a second Temporary Exemption Notice can be issued. 
When this Notice runs out the property must be licensed, become subject to an Interim 
Management Order, or cease to be a HMO. 

 

3.17 What standards will apply to my HMO? 
 

As a landlord or freeholder of a licensable HMO, there are number of standards and 
regulations you will need to comply with. You need to have regard to all of the following 
standards or enforcement measures: 

 

 All licensed HMOs must have amenities such as heating, washing facilities, kitchen 
facilities and toilets. The number and type of amenities required will depend on the 
type and size of the house and the level of occupancy. 

 The fire precaution standards for the different types of HMO. 
 

In deciding whether a HMO is suitable for the occupation by the proposed number of 
persons or households, the Council must have regard to Regulations made under the 
Housing Act 2004. 

 

These are: 
 

 The Licensing and Management of Houses in Multiple Occupation and Other Houses 
(Miscellaneous Provisions) (England) Regulations 2006 as amended by the Licensing 
and Management of Houses in Multiple Occupation (additional provisions) (England) 
Regulations 2007. 

 

The Councils own standards for amenities and room sizes can be found online here. 
 

3.18 HMO Management Regulations 
 

All HMOs, whether licensable or not, must comply with HMO Management Regulations. 
These impose duties on both the person having control of the HMO and in some cases, the 
person occupying. 

 

There are two distinct sets of Management Regulations depending on the type of HMO 
concerned. These are: 

 

 Statutory Instrument No 372 (2006) – The Management of Houses in Multiple 
Occupation (England) Regulations 2006 

 

This set covers HMOs that contain shared accommodation such as house sharers, bedsits, 
hostels and other non-self-contained accommodation. These types of HMOs are defined 
under Section 254 of the Housing Act 2004. 

 

 Statutory Instrument no 1903 (2007) – The Licensing and Management of Houses in 
Multiple Occupation (Additional Provisions) (England) Regulations 2007 

https://exeter.gov.uk/housing/private-landlords/houses-in-multiple-occupation-hmo/minimum-room-sizes/


This set covers HMOs that are buildings converted into self-contained flats, as defined under 
Section 257 of the Housing Act 2004. 

 

3.19 HMOs and the Housing Health and Safety Rating System (HHSRS) 
 

As with all residential properties, HMOs are subject to the HHSRS which is a risk based 
scoring system we use to assess whether there are deficiencies in a dwelling/ 
occupancy/unit that present a hazard to the occupants. The system is broken down into 29 
prescribed hazards, which cover a range of different issues such as excess cold, damp, fire 
and electrical safety, trips and falls, food hygiene, collision and entrapment etc. 

 

Where a sufficiently serious hazard is identified in a dwelling, the Council has a duty to take 
action to remedy it and can serve a statutory Improvement Notice requiring that specified 
works are carried out to remove it. In extreme cases, where there is imminent risk to the 
safety of the occupants, the Council may take Emergency Remedial Action or even prohibit 
all or part of a building for habitation if necessary. 

 

3.20 Responsibilities of tenants 
 

A tenant of a HMO has responsibilities to the landlord of the property and the property 
itself as outlined in the The Management of Houses in Multiple Occupation (England) 
Regulations 2006. The Act specifically states that “every occupier must conduct himself in a 
way that will not hinder or frustrate the manager of a HMO”. This covers areas such as: 

 

 Providing information about the relationship between occupants in the property to 
enable the manager to determine whether the tenancy being created will result in 
an HMO. 

 Respecting the number of occupants allowed on the tenancy agreement, and to not 
allow any others to occupy the property. 

 Co-operate with the landlord and the Local Authority Inspectors when they are 
carrying out a HMO assessment. 

 Co-operate and allow the landlord to access the property at a reasonable time to 
carry out repairs, or any other duty he is bound by under the Housing Act 2004 and 
HMO standards. 

 Compliance with all reasonable instructions regarding the prevention of fire and the 
use of fire equipment. 

 

The tenant also has responsibilities in other areas including: 
 

 Acting in a “tenant-like manner” which means: 
o Performing the smaller tasks around the house such as changing light bulbs, 

unblocking the sink when blocked with waste, cleaning the windows when 
necessary, taking out the rubbish. 

o Not damaging the house, if they do then they and their guests are 
responsible for the repairs. 

o Securing the property when they go away - i.e. locking all doors and windows. 
o Being reasonable about noise 

https://www.legislation.gov.uk/uksi/2006/372/regulation/10/made
https://www.legislation.gov.uk/uksi/2006/372/regulation/10/made


o Reporting all repairs needed (preferably in writing). The landlord’s 
responsibility to repair begins only when they are aware of the disrepair. A 
landlord is responsible to take remedial action within a reasonable period of 
time dependent upon the nature of the disrepair). 

 

4.0 SETTING UP A TENANCY 
 

4.1 Types of tenancies 
 

It is important to be aware of the different types of tenancies that exist, as the differences 
between them can have a profound effect on the rights and obligations of both landlords 
and tenants. This will have particular relevance should possession of the property be sought. 

 

4.1.1 Assured and assured shorthold tenancies 
 

These types of tenancies are governed by the statutory code set up in the Housing Act 1988, 
which was amended slightly by the Housing Act 1996. The vast majority of tenancies today 
will be assured shorthold tenancies. 

 

4.1.2 Assured shorthold tenancies (ASTs) 
 
Assured shorthold tenancies (ASTs) are now the ‘default’ type of tenancy. If a property is let, 
and it does not fall into one of the exceptions outlined below, it will automatically be an 
AST. If a property is let without a written agreement, which is most unwise, then that too 
will be an AST by default. 

 
The main benefit of ASTs for landlords is that they can recover possession of the property 
without needing a reason, provided any fixed term has expired and the proper form of 
notice has been properly served. The notice is known as a Section 21 notice, as the 
landlord’s right to recover possession and the notice procedure is set out in Section 21 of 
the Housing Act 1988. 

 
An AST can be for any term as the rule requiring them to be for a minimum term of six 
months was abolished by the Housing Act 1996. However, the vast majority of tenancies are 
for terms of at least six months. 

 
4.1.3 Assured Tenancies 

 
The non-shorthold version of the assured tenancy gives tenants long-term security of 
tenure, and tenants are entitled to stay in the property until either they choose to go, or the 
landlord can gain possession on one of the 17 grounds listed in Schedule 2 of the Housing 
Act 1988. 

 
Possession under the ‘no fault’ Section 21 procedure is not available for assured tenancies. 

 

Before 28 February 1997 assured tenancies were the ‘default’ type of tenancy, and some of 
the assured tenancies in existence today were created by mistake, through landlords not 



following the proper procedure required at that time to create an assured shorthold 
tenancy. Landlords should seek advice if they are unsure which type of tenancy applies. 

 

4.1.4 Choosing an assured or an assured shorthold tenancy 
 

The vast majority of landlords will wish to create an assured shorthold tenancy. If the 
property is subject to a mortgage, most mortgage companies will also insist that all 
tenancies are assured shorthold tenancies. A landlord might consider letting a property 
under an assured (not shorthold) tenancy where recovery of possession will not be 
required, and the landlord wishes the tenant to have security of tenure (e.g. a tenancy 
agreement with a family member). 

 
Landlords should proceed with care and seek legal advice before agreeing an assured 
tenancy, as it will hinder the right to recover possession as these tenancies can be passed 
on. 

 
4.1.5 Tenancies which cannot be assured or assured shorthold tenancies 

 

In some circumstances the statutory codes set up by the Housing Act 1988 will not apply. 
The tenancy may be governed by some other Act of Parliament, or simply be subject to the 
agreed terms of the contract (usually called contractual tenancies) and/ or the underlying 
‘common law’. 

 

Tenancies excluded from being assured or assured shorthold tenancies are: 
 

 Tenancies that began, or which was agreed, before 15 January 1989 (this will 
normally be governed by the provisions of the Rent Act 1977) 

 The property is not the only or principal home of the tenants 

 The rent is more than £100,000 a year 

 The rent is £250 or less a year (£1,000 or less in Greater London) 

 A company let 
 The tenancy has been granted to a full-time student by an educational body such as 

a university or college 

 A holiday let 

 A letting by a resident landlord (i.e. where the landlord and tenant live in the same 
building as originally constructed, most commonly where landlord and tenant share 
some part of the accommodation, this is usually a licence/lodger situation not a 
tenancy). See page 60. 

 

In the circumstances set out above the tenancy will be governed by the contractual 
agreement or if there is no agreement, the common law. 

 

Note that the chief significance of a property not being an assured or an AST is that the 
procedures for recovery of possession are different. 

 

4.1.6 Tenancies which can be assured but not assured shorthold tenancies 



The following tenancies cannot be assured shorthold tenancies: 
 

 Those where there is an existing tenant with an assured tenancy. An existing assured 
tenancy cannot be converted into an AST, for example by issuing a new form of 
tenancy agreement. This applies whether or not the fixed term in the tenancy 
agreement has expired 

 An assured tenancy which the tenant has succeeded to on the death of the previous 
regulated (pre-1989) tenant under the ‘succession’ rules 

 An assured tenancy following a secure tenancy as a result of the transfer of the 
tenancy from a public sector landlord to a private landlord 

 An assured tenancy arising automatically when a long leasehold tenancy expires 
 

4.1.7 Fixed-term Tenancies 
 

An assured or assured shorthold tenancy may be a fixed-term tenancy, which lasts for a 
fixed number of weeks, months or years. The length of the fixed term will be set out in the 
tenancy agreement. 

 

Most tenancies have a fixed term of either six months or a year, but the fixed term can be of 
any length although advice should be sought if agreeing a fixed term of more than three 
years as particular procedures apply. Over three years the agreement would have to be 
signed as a deed and witnessed. After a fixed term has expired it can be allowed to run on to 
a statutory periodic tenancy or a new fixed-term agreement can be entered into. 

 

4.1.8 Periodic Tenancies 
 

An assured or assured shorthold tenancy may be a periodic tenancy that runs indefinitely 
from one rent period to the next (also known as a rolling tenancy). 

 

There are two types of periodic tenancy: 
 

 The contractual periodic tenancy is one where it is written in the original tenancy 
agreement that on expiry of the fixed term the tenancy will become periodic – the 
periodic tenancy will be part of the same tenancy and no new tenancy will be 
created. The specific wording needed in the AST needs to be “from……(date) 
to…….(date) and then monthly thereafter. Alternatively, if the contract says it is 
periodic, typically because the initial letting was set up as a periodic tenancy. 

 The second type is a statutory periodic tenancy where on expiry of the fixed term 
the tenancy rolls over into a periodic tenancy automatically by statute (rather than 
by contract) – the periodic tenancy will be a new tenancy every month. This exists 
because a fixed-term tenancy has expired, the tenant has remained in the property 
and no new agreement has been set up. 



Periodic tenancies can exist either from the start of the tenancy, or after the fixed term in a 
tenancy expires. It is vital that this difference is understood and the correct wording is 
inserted, because various Acts have strict implications for a new tenancy. 

 

The periods of the tenancy are defined by the rent payment periods. This is the period of 
time for which the tenant pays rent, typically a week or a month. If the tenant moves in on 
the fifteenth of the month and then pays the rent in advance on the fifteenth of each 
month, the periods will be the fifteenth of one month to the fourteenth of the next month. 

 

It is important when setting up an AST that landlords clearly identify what dates the rent is 
payable, and whether rent is payable in advance or in arrears. This clarity ensures that if a 
fixed-term AST does roll over into a statutory periodic tenancy, both landlords and tenants 
know what the periods of the tenancy are, and can give the correct periods of notice. 

 
4.1.9 Regulated Tenancies 

 

Most lettings by private landlords which began before 15 January 1989 are regulated 
tenancies under the Rent Act 1977 unless the landlord and tenant live in the same house. 
Regulated tenants have greater security of tenure and are subject to rent control. 

 

A tenant whose tenancy is regulated by the Rent Act 1977 is unlikely to be evicted unless 
significant rent arrears have been accumulated or the landlord is able to provide suitable 
alternative accommodation. More information can be found in the leaflet Regulated 
Tenancies available from the DLUHC website at www.communities.gov.uk 

 

4.1.10 Sub-letting/assigning tenancies 
 

A landlord who has taken care to select a tenant by proper referencing and verification of 
suitability is unlikely to allow that chosen tenant to sub-let (assign or transfer the tenancy) 
to another, without the landlord’s permission. In the past, tenancy agreements always 
tended to prohibit subletting or assignment. 

 

Now, standard terms in residential tenancy agreements are subject to the Unfair Terms in 
Consumer Contracts Regulations 1999, administered by the Competition and Markets 
Authority (CMA). The guidance says in effect that absolute prohibitions on assignment and 
sub-letting could be considered unfair and, therefore, void in terms of the regulations. 

 

Landlords wishing to retain a degree of control over assignment and sub-letting are advised 
to ensure that the tenancy agreement allows assignment or sub-letting only upon landlord’s 
consent (which cannot, by law, be unreasonably withheld). Alternatively, the tenancy 
agreement should be framed in such a way as to allow the tenant to terminate it easily if 
they are unable to recommend to the landlord a suitable person to take over the tenancy. 

 

Even if the tenancy agreement does not provide for it, it is suggested that the landlord 
should always agree to re-let the property to a suitable new tenant, allowing the original 
tenant to terminate their agreement early if they wish. If the prospective new tenant is 
considered suitable, and there is only a short period remaining of the original agreement, 
the landlord might consider offering a longer term to help prevent a void period. 

https://protect-eu.mimecast.com/s/BLVmCO8EXuAymwWC83I_z?domain=communities.gov.uk
https://www.gov.uk/government/organisations/competition-and-markets-authority
https://www.gov.uk/government/organisations/competition-and-markets-authority


If the tenancy is a contractual periodic tenancy, or a statutory periodic tenancy that has 
arisen at the end of a fixed term, the tenant cannot by law give the tenancy or sub-let to 
someone else unless the landlord agrees that he or she can. A periodic tenant can end their 
tenancy by serving notice to quit. 

 

If the tenant has paid a premium for the property (a lump sum, possibly in addition to a 
small rental payment or a sum paid as a deposit which is greater than two months’ rent), 
the tenant is able to sub-let unless there is a term in the tenancy agreement preventing this. 

 

4.1.11 Joint and several tenancies 
 

Joint tenancies can be agreed with two or more people from the outset of the tenancy. Each 
can then be responsible jointly and severally (individually) for meeting the terms of the 
tenancy in full, including paying the rent. This is known as ‘joint and several liability’. Joint 
and several liability only arises where it is agreed. If nothing is agreed they will simply be 
jointly liable. 

 

For example, if a property is let jointly and severally to four tenants A, B, C and D for a 
monthly rent of £400 (with each agreeing to pay £100 each), and C decides to leave, they 
will all each still remain liable under the contract for all the rent. So C is still liable for rent 
even though he or she may not be living there, and A, B and D will each be liable to the 
landlord, for all the rent, including the £100 share from C. This situation will continue until 
either vacant possession is given back to the landlord or a new tenancy is signed, for 
example with A, B, D and perhaps E. 

 

If one of the joint tenants wishes to vacate, it is best to regularise the situation as soon as 
possible by signing a new tenancy agreement with the remaining and new tenant(s), so long 
as any replacement tenants can be referenced satisfactorily. A landlord should not allow the 
situation to drift. Instead, a proactive approach should be taken to ensure the remaining 
tenants sign a new tenancy agreement. Failure to do so could cause the landlord difficulties 
in repossessing the property. If the tenants provided a guarantee with the original tenancy, 
the landlord should ensure that a new guarantee is provided with any new tenancy, or that 
the old guarantee will apply to any new tenancy granted to the same tenant. 

 

Technically a tenancy can only be in the names of four tenants, as in land law only four 
people can hold a legal interest in land. However, if there are more than four tenants who 
wish to share, the additional tenants will still be liable for the rent and everything else under 
the contract, and their co-tenants will be deemed to be holding the tenancy on trust for 
themselves and the others. Practically therefore the four-name rule is not a problem. 

 

4.1.12 Succession rights and rights of survivorship 
 

If a joint tenant dies, the remaining joint tenant(s) are entitled to remain in the property 
(having a right of survivorship) and remain liable for the rent. 

 

If a sole tenant dies, the right to succeed to the tenancy will depend on whether the tenant 
had a fixed-term or periodic tenancy. 



For fixed-term tenancies where the term has not expired the executors will arrange for the 
tenancy to be passed on to the person to whom it is left in the will (or whoever inherits it 
under the intestacy rules if there is no will). In practice, the executors will usually agree to 
surrender the property, and the landlord will agree to seek another tenant. 

 

In a shorthold tenancy, the landlord is entitled to repossess the property at the end of any 
fixed term, or at the end of a period of a periodic tenancy, even if the tenant is entitled to 
succeed provided that the landlord gives the proper form of two months’ notice under 
Section 21. 

 

If a periodic tenancy the tenant’s spouse, or a person who lived with the tenant as husband, 
wife or civil partner, has an automatic right to succeed to a periodic assured tenancy unless 
the tenant who died had already succeeded to the tenancy. Only one succession is allowed. 
No one else in the family has an automatic right to succession (Section 17 Housing Act 
1988). Other members of the family could negotiate a new tenancy with the landlord. 

 

In a periodic assured tenancy, if someone is living in the property that does not have a right 
to succeed to the tenancy, the landlord can claim repossession under Ground 7, provided 
the proceedings for recovery of possession are commenced within a year of the death of the 
original tenant. 

 

4.1.13 Licences 
 
A licence is where someone is allowed to occupy property but does not have a tenancy. The 
‘licence’ or permission of the owner prevents the occupier from being a trespasser. Some of 
the protective legislation for occupiers does not apply to licences. 

 

The three main tests for a tenancy are: 
 

1. Exclusive possession 
2. A fixed or periodic term 
3. The payment of rent. 

 

If these three factors are present, there will be a tenancy. 
 

If the occupier does not have exclusive possession, i.e. they share a bedroom, they will only 
be a licensee. The essential difference between a tenant and a licensee will be having 
exclusive possession. A person who has exclusive possession of residential premises for a 
definite period is a tenant unless there are exceptional circumstances. The rules around how 
much of the property they have to have exclusive occupation of differ between Housing Act 
1988 tenancies and non-Housing Act 1988 tenancies. 

 

Other circumstances where a tenancy will not occur are ‘serviced’ accommodation where 
the landlord needs to have frequent access for cleaning and meals are provided, e.g. a hotel, 
and where the occupier shares living accommodation with the landlord (here the occupier is 
normally referred to as a lodger). 

 

4.1.14 Other “excluded licenses” 



Other licences which are excluded from some of the provisions of the Protection from 
Eviction Act 1977 so that no court order is needed to evict the licensee once notice to quit 
has expired are: 

 
 

 Holiday lets (e.g. hotel guests) 
 Hostels (within the meaning of the Housing Act 1985) run by registered charities, 

registered housing associations or other specified bodies 

 Licenses granted for no money or “money’s worth” such as friends staying over 

 Licenses granted as temporary expedients to people who entered as trespassers 

 Licences granted to provide accommodation under Part 6 of the Immigration and 
Asylum Act 1999 

 

4.2 Resident landlords 
 

The most common form of excluded licence is the resident landlord arrangement. Resident 
landlords have greater freedom to end a licence agreement because it is acknowledged that 
should the relationship break down between landlord and lodger, the landlord can be 
vulnerable in his/her own home. 

 

Resident landlords can charge market rents and do not have to protect their deposits in a 
government deposit scheme. 

 

4.2.1 Who qualifies as a resident landlord? 
 

A landlord will only be considered resident if they or a member of their immediate family 
share essential facilities such as kitchen or bathroom with their lodger and if the house is 
their only or principal home. 

 

A landlord may move out of the property for short periods and still be considered to be 
resident provided they intend to return and this is apparent. Simply keeping an empty room 
for your use at the property will not ensure resident landlord status. 

 

Ultimately only the courts can decide whether a landlord has maintained enough residence 
in the property to get resident landlord status. If there is likely to be a dispute about this, it 
is recommended you seek legal advice. 

 

4.2.2 Eviction of lodgers by resident landlords 
 

If no notice period has been agreed or specified in the contract then “reasonable” notice 
may be given. As “reasonable” notice is not defined in law it is ultimately a decision for the 
courts. However the conduct of the lodger and how easily the lodger could find alternative 
accommodation should be taken into account when setting a notice period. Where no 
notice period is agreed the general guideline is the rental period. For example if the rent is 
payable monthly you should give 1 months’ notice. 



Although there is no legal requirement for a resident landlord to serve notice in writing, for 
the avoidance of doubt it is strongly recommended that they do so. Once the notice to quit 
has expired, a resident landlord can evict a lodger without a court order. 

 

However, resident landlords should be aware that it is a criminal offence for a person to use 
or threaten violence for the purpose of securing entry to premises where someone who is 
present is opposed to entry (Section 6, Criminal Law Act 1977). It is also an offence to 
change locks to exclude any occupier before the licence has been properly brought (or 
come) to an end. 

 

Problems between a landlord and tenant or licensee can be particularly awkward when both 
parties live in the same house. Sometimes the trouble is due to a clash of lifestyles (e.g. loud 
music) rather than one person deliberately setting out to cause difficulties for another. If 
this is the case, it may be worth talking over the problem in the first instance. 

 

4.2.3 Do HMO regulations apply to resident landlords? 
 

If rooms in the house are let to several people, it may be classed as a house in multiple 
occupation (HMO) and subject to management regulations even where there is a resident 
landlord. 

 

If there are only two lodgers residing in the building in addition to the resident landlord and 
his family, it will not be defined as a HMO. For the purpose of calculating the number of 
persons living in the HMO the resident landlord and his household (if any) count as one 
person. 

 

4.3 Tenancy agreements 
 

Landlords should be aware of the benefits of written tenancy agreements and the 
procedures necessary for obtaining such an agreement. Although many short-term 
tenancies (three years or less) can be created without a written agreement, it is generally 
not advisable for landlords to allow occupation without first having secured a signed formal 
tenancy agreement. 

 

4.3.1 Written tenancy agreements 
 

Although landlords may draw up their own agreements, this is not advisable. Drafting 
tenancy agreements is a highly skilled job and landlords doing this without legal advice may 
find that they have actually made their position worse in the very areas where they were 
seeking to protect their position. 

 

It is far better to use one of the many standard tenancy agreements which are available 
from landlord associations, law stationers, the larger general stationery stores, and the 
many online services available for landlords. Landlords wishing to alter the terms of a 
standard agreement should seek specialist advice. 

 

A model assured shorthold tenancy (AST) agreement and accompanying guidance is 
available from the gov.uk website. There is guidance on its use and clauses contained within 

https://www.legislation.gov.uk/ukpga/1977/45/section/6
https://www.gov.uk/government/publications/model-agreement-for-a-shorthold-assured-tenancy


the agreement. 
 
The tenancy agreement is available free of charge and can either be completed online or 
downloaded and completed manually. However, if the agreement is completed online, it 
will need to be printed off for signature. Copies of the agreement should be made for the 
landlord and the tenant. It is the responsibility of both parties to keep the agreement in a 
safe place as it will need to be referred to during the tenancy. 

 

The agreement has been developed with longer tenancies in mind (2 or more years) 
however some landlords and tenants will find that an agreement with a fixed term of 6, 12 
or 18 months will better suit their needs. If an agreement with a shorter fixed term period is 
required the rent should be fixed for the whole period and the break clauses removed (see 
the guidance notes for further details). The agreement can either then be renewed at the 
end of the agreed period for another fixed period or the tenancy can simply continue after 
the fixed term on a periodical agreement until terminated by either party. 

 

The preparation of a written agreement is the key opportunity for both landlord and tenant 
to agree the formal terms of their relationship. Both parties should have every opportunity 
to read and understand the terms of the tenancy which is being created before becoming 
bound by them. Two copies of the tenancy agreement should be signed by both parties with 
each keeping their own copy. 

 

If the tenant occupies the property immediately, the agreement does not need to be 
witnessed. If the tenant does not intend to occupy until a later date (for example students 
signing a tenancy agreement in June and taking occupation in September) it could be better 
to have the agreements formally drawn up and independently witnessed. Landlords should 
seek advice on this (particularly if tenancy agreements are being created online) as the 
legalities of the situation are complex. 

 

Both parties should be careful when completing the agreements. Make sure they are legible 
and that they can be read without difficulty in the event of a dispute. Landlords should 
provide a full, valid and current address in England or Wales. This could be the address of 
the landlord’s agent or his registered business address. If a landlord does not give an 
address, this might cause difficulties should any dispute arise. 

 

If no address for the landlord is given at all, apart from being bad practice, this will cause the 
landlord difficulties later if there is a need to evict a tenant for arrears of rent. 

 

4.3.2 Benefits of written tenancy agreements 
 

A written agreement is required by law for fixed-term tenancies of greater than three years, 
when the tenancy must be produced by deed, with signatures being witnessed. Even in 
tenancies of three years or less, landlords are strongly advised to have a written tenancy 
agreement, which the tenants should sign before occupation. The benefits of having a 
written agreement are: 



 It can prevent disputes later over what was agreed 

 If there is a dispute, it can help to resolve the dispute more quickly 

 A well drafted tenancy agreement will help protect the interests of all parties 

Landlords should note: 

 After moving in, occupiers cannot be required to sign a tenancy agreement. 
It will be difficult to evict a tenant without a valid tenancy agreement 

 
The accelerated procedure for recovery of possession will not be available unless the 
tenancy and required notices can be evidenced from valid paperwork. 

 

A Housing Act 1988 tenant who does not have a written agreement has a right to ask for a 
written statement of any of the following main terms of the tenancy: 

 

 The date the tenancy began 

 The amount of rent payable and the dates on which it should be paid 

 Any rent review arrangements 

 The length of any fixed term which has been agreed. 
 

The tenant must apply in writing to the landlord for this statement. The landlord must 
provide it within 28 days of receiving the tenant’s written request. A landlord who fails to 
provide a statement of tenancy particulars without reasonable excuse, is committing a 
criminal offence and could be prosecuted and fined. 

 

In law, a tenancy can be created by oral agreement. If a person occupies a property and 
pays rent, a tenancy will have been created even though there has been no written 
agreement. 

 

A landlord cannot allow a tenant to live in a property ‘on approval’, on the basis that a 
tenancy will be granted later. The tenancy will have been created by the initial acts of 
occupation and payment of rent. 

 

A person exclusively occupying a property and paying rent will legally be regarded as a 
tenant and be entitled to all the statutory protections provided to tenants under the law. 

 

4.3.3 Unfair terms in tenancy agreements 
 

There are now regulations to ensure that standard contracts between a consumer and a 
business are ‘fair’. 

 

These are the Unfair Terms in Consumer Contracts Regulations 1999. It has been confirmed 
that they apply to tenancy agreements. The regulations are administered and enforced by 
the Competition and Markets Authority (CMA) which offers guidance on the effect of the 
regulations on tenancy agreements. 

https://www.legislation.gov.uk/uksi/1999/2083/contents/made
https://www.gov.uk/government/organisations/competition-and-markets-authority


The regulations do not cover the core terms of a contract (e.g. the rent and property details) 
except in so far as they require that the contract must be in plain English. 

 

A standard term is unfair if it creates a significant imbalance between the parties’ rights and 
obligations to the detriment of the consumer and it is contrary to the requirement of good 
faith. If a term is found to be unfair it will be void and not enforceable – but the rest of the 
contract will stand. 

 

So far as tenancy agreements are concerned: 
 

 Any clauses which attempt to limit or exclude rights (e.g. legal rights) which tenants 
would otherwise have had, are likely to breach the regulations and be deemed 
unfair, unless there is a very good reason for them (which should be apparent from 
the agreement) clauses which impose any penalty or charge on a tenant must 
provide for or state that the charge should be both reasonable in amount and 
reasonably incurred. 

 Where a clause states that a tenant may only do something with the landlord’s 
written consent, this should be followed by the words ‘consent not to be 
unreasonably withheld’ or similar. 

 

Any clauses which are difficult to understand, or which use legal terminology, or words 
which have a specific legal meaning which may not be understood by the ordinary person 
(such as ‘indemnity’ or ‘jointly and severally liable’), will also be vulnerable to being found 
invalid under the regulations. 

 

HERE IS AN EXAMPLE OF HOW THIS CAN WORK 
 

Many landlords would prefer to prohibit pets from their properties and would like a clause 
in the agreement saying this. However, if the clause just says, ‘The tenant is prohibited from 
keeping any pets whatsoever’, this clause is likely to be void (ultimately only a court can 
decide what is or is not fair), and it will not stop the tenant from keeping pets if it is found 
unfair. 

 

To make the clause more acceptable, it should say something like ‘the tenant is prohibited 
from keeping pets, save with the landlord’s written permission which shall not be refused 
unreasonably’. 

 
A clause in this format is not saying a landlord has to give permission. There are many 
excellent reasons for refusing permission for pets – that they damage the property, that 
some people are allergic to them, or that the lease with the freeholder may also prohibit 
pets. If any of these reasons were given it would be difficult for the tenant to argue that the 
landlord was being unreasonable in refusing permission for a pet. The same words may be a 
fair term or an unfair term, depending on the context in which they are used. 

 

It is easy to breach the regulations and render clauses invalid by inexpert adaptations. 
Professionally drafted tenancy agreements sold by reputable publishers and landlord 
associations will be drafted with these regulations in mind. Note also, that from time to time 



new cases may be decided or new guidance issued by the CMA which will need to be 
reflected in the form of tenancy agreements. 

 

Make sure that the agreements in use are the most recent versions and do not use old 
versions as they are unlikely to have the correct wording and may prove unreliable if a 
landlord intends to rely on it. It is recommended that ASTs are updated at least every five 
years to avoid this situation, and also to make sure that the wording clearly explains all likely 
scenarios where a dispute could occur, thus being transparent to all parties. 

 

4.4 Making an inventory/ schedule of condition 
 

Having an inventory (also known as a statement or schedule of condition) is essential if the 
property is let furnished or unfurnished. An accurate and current inventory will help to 
protect the position of both parties and can provide evidence to prove the condition of the 
property at the time it was let. 

 

Care should be taken when preparing an inventory. Make a detailed list of all the belongings 
and furniture provided when a tenant first moves in. It is also essential to record the 
condition of such things as ceilings, walls, doors, windows, and carpets etc. The inventory 
should be agreed with the tenant before they move in and a separate copy of the list held 
by each party. This should then be checked again at the time the tenant moves out. The 
inventory will only provide protection if it is agreed by both parties and if it is thorough and 
detailed. 

 

If the inventory simply records ‘four chairs’, that says nothing about whether they match, or 
about their quality or condition. The condition of the furniture, including existing damage to 
the furniture and fittings, decorations and other contents should be noted on the inventory 
and agreed with the tenant. 

 

Photographs are often a good idea, particularly with high value furnishings. The use of 
digital photographs is not always accepted by the courts as evidence so it is advisable to 
print the photographs and for both the landlord and tenant to sign and date the 
photographs as an accurate image. With some properties, landlords and agents are now 
also taking videos but this has more limited value in dispute resolution as they are much 
harder to work with. 

 

A thorough and detailed inventory will help avoid disputes, particularly those involving the 
return of a deposit. It is advisable to keep all receipts and to make a record of the meter 
readings in the inventory. 

 

Taking an inventory is a long job and many landlords now use professional inventory clerks 
to do this for them. The advantage of this is that, if a dispute over the condition of the 
property ever happens, they will be able to give independent evidence to the judge. If a 
dispute about the condition of a property goes to court or to a deposit scheme adjudicator, 
generally it will be for the landlord to prove the claim that the deposit (or part of the 
deposit) should be withheld. 



Inventory clerks can be found via the website of the Association of Independent Inventory 
Clerks. 

 

4.5 Deposits and tenancy deposit schemes 
 

4.5.1 Requiring a deposit 
 

Landlords often feel that holding a deposit means a tenant is less likely to abandon a 
property and instead terminate the tenancy correctly. Also a deposit can act as an incentive 
to ensure that the property is properly cleaned and cleared at the end of the tenancy and 
help to protect against any unpaid rent at the end of the tenancy. 

 

The amount of the deposit to be levied is now strictly legislated by the Tenant Fee Act 2019. 
For all properties with an annual rent under £50,000 per year, a maximum amount of 
deposit can be five weeks only (over £50,000 pa can charge six weeks). The calculation is 
straightforward: monthly rent times 12 months, divided by 52 weeks times 5 weeks. 

 

This figure cannot be rounded up or down, hence we now have odd amounts of deposits 
often with a few pence in it. 

 

No extra deposit can be taken for pets or other increasing risk situations – if taken this will 
be deemed a Prohibited Payment and must be returned within 28 calendar days. Failure to 
do so could lead to a fine and the banning of a Section 21 notice. The “Transitory Period” 
ended on 31st May 2020 and all properties covered by the Act must now adhere to these 
regulations. Where a tenancy renews or becomes periodic, the amount of deposit needs to 
be checked and the new deposit worked out based on the current rent – any excess deposit 
monies being held should then be returned to the tenant. 

 

Many landlords take a deposit from tenants to hold for the duration of the tenancy. When 
the tenant moves out the deposit is returned minus deductions for any damage (above fair 
wear and tear), cleaning and unpaid rent. 

 

4.5.2 Withholding part of the deposit 
 

A deposit (or part of it) can only be withheld if it is stipulated within the contract what the 
deposit is being held against. 

 

Deposits can cover: 
 

 Damaged items 

 Outstanding debts attached to the property 

 Failure of the tenant to carry out obligations set out in the tenancy agreement such 
as cleaning 

 Non-payment of rent 

 Other breaches of the tenancy 

https://theaiic.co.uk/
https://theaiic.co.uk/


In assessing any damage, allowance must be made for fair wear and tear, the cost of which 
is not deductible from the deposit. Fair wear and tear is paid for in the rent charged. Wear 
and tear arises from normal living in a property. Landlords should not expect to receive a 
property back in the same condition it was let at the start of the tenancy. Tenants should be 
expected to return the property in a clean and tidy condition. But after, say, a tenancy of 
two years’ normal living, a landlord will just have to accept that paintwork might be looking 
tired and carpets might be looking worn. 

 

At the end of the tenancy the inventory should be checked and an assessment made of the 
condition of the property - taking into account reasonable wear and tear. 

 

If a claim is going to be made from the deposit the landlord should account for this with 
invoices or receipts and try to reach agreement with the tenant about the proposed deposit 
deductions. The landlord should promptly send any unclaimed balance of the deposit to the 
tenant. The landlord should not keep the full deposit as a way of getting the tenant to agree 
to deductions about part of the deposit. 

 

Because a small minority of landlords wrongly withheld or did not return deposits the 
Government introduced in the Housing Act 2004 a statutory deposit protection scheme. 
This safeguards all deposits taken under an assured shorthold tenancy after 6 April 2007 or 
assured shorthold tenancies that have been renewed since that date. Deposits relating to 
other types of tenancies are not covered. 

 

In order for the Deposit schemes to be able to award financial remuneration to the landlord 
in the event of a dispute, all of the potential deductions should be clearly listed in order of 
importance, in the deposit section of the AST. 

 

Failure to have such a list could complicate the withholding of part or all of the deposit and 
can in many circumstances lead to a failed claim. 

 

4.5.3 Betterment 
 

Betterment is an insurance principle, and it essentially means that you cannot claim for 
more than you have lost. 

 

A good example of betterment is if you write off a brand new car after driving it for 12 
months you will not be entitled to replacement brand new car. A new car would be worth 
more than the value of your car after 12 months of use. You can only claim for what you 
have lost. 

 
The deposit protection schemes, in accordance with industry best practice, will employ the 
principle of betterment when assessing a claim. 

 

It is good practice to calculate an annual depreciation value which is calculated as the cost 
of a new replacement item divided by the number of years of a reasonable lifespan. This is 
then multiplied by the number of year’s use you have been deprived of. Therefore a claim 



for an £1,000 carpet, ruined after 2 years that would have a normal lifespan of 10 years in a 
rental property would be valued at £800. 

 

4.5.4 Protecting a deposit 
 

The Housing Act 2004 introduced specific requirements that affect AST deposits taken after 
6 April 2007. The requirements are likely to apply where a deposit was held before that date 
if a renewal tenancy agreement is given to the tenant after 7 April 2007. As originally 
enacted, the Housing Act 2004 set out the following requirements: 

 

 A deposit must be dealt with in accordance with an authorised tenancy deposit 
protection scheme from the moment of receipt. 

 Landlords must comply with their chosen scheme’s initial requirements within 30 
days of commencement of the Tenancy or receipt of the Deposit, whichever is 
earlier. 

 Landlords must give the Prescribed Information to the tenant, and to anyone who 
paid the deposit on the tenant’s behalf, within 14 days of receiving the deposit. 

 

Section 184 of the Localism Act 2011 (which came in to force on 6 April 2012) extends the 
14-day time limits for initial requirements and Prescribed Information to 30 days. Although 
the Localism Act means more time to comply, it also means less opportunity for 
retrospective compliance. Tenants can claim compensation if the deadlines are missed. 

 

The Localism Act also makes it clear that tenants (or someone who paid the deposit on the 
tenant’s behalf) can still take a landlord to court after the tenancy has ended, if the landlord 
failed to protect a deposit or give the Prescribed Information within the 30-day deadline. 

 

If the court is satisfied that an AST deposit was not protected, the Housing Act 2004 directs 
the judge either (a) to order the landlord to refund the deposit; or (b) to protect the deposit 
in the custodial scheme. In addition, the Housing Act directed judges to award tenants three 
times the amount of the deposit in compensation. The Localism Act 2011 gives a judge the 
discretion to award compensation to tenants of an amount equal to the deposit, and 
maximum compensation of an amount equal to three times the deposit. 

 

Landlords are not allowed to seek possession under Section 21 Housing Act 1988 (the 
assured shorthold, no fault ground) if the deposit has not been protected. If protection is 
late then a Section 21 notice can only be served if the deposit has been refunded or the 
tenant has taken court action. 

 

There are two types of deposit protection scheme: 
 

Custodial 
The custodial scheme is open to all landlords and letting agents and is free to use. The 
landlord or agent must pay the deposit to the scheme administrator within 30 days of 
receipt. The scheme is funded from the interest the scheme operator makes on the deposits 
they hold. This scheme tends to be used mainly by smaller landlords. 



Insurance 
Landlords and/or agents pay a fee to join insurance schemes. Insurance schemes operate on 
the basis that the deposit continues to be held by the landlord or agent during the tenancy. 
If there is a dispute about the deposit at the end of the tenancy, the deposit-holder must 
pay the disputed amount to the scheme. The scheme will make an award either based on 
the decision of the scheme’s adjudicator, or an order by the court, or if the parties are 
subsequently able to reach agreement. 

 

The deposit money is insured, so that if the landlord or the agent does not pay the correct 
amount to the scheme when requested, the scheme can claim on the insurance and pay the 
tenant’s award, and then try to recover the tenant’s award from the landlord or agent. 

 

If there is no dispute about the proposed deductions from the deposit, tenants can often 
receive their deposits (or the balance due to the tenant) more quickly under these schemes 
because the landlord/agent can simply pay it back (rather than wait for the custodial 
scheme to refund the money). 

 

Currently there are three schemes authorised by under the Housing Act 2004. It is for the 
landlord to decide under which scheme the deposit will be held, either the custodial or an 
insurance-based scheme. 

 

There are two insurance-based schemes: 
 

The custodial scheme is run by The Deposit Protection Service (DPS). 
 

MyDeposits is a partnership between the National Landlords Association and Hamilton 
Fraser Insurance. MyDeposits is aimed principally at private landlords. 

 

The Tenancy Deposit Scheme is run by the Dispute Service and aimed principally at agents. It 
now only accepts members of specified professional bodies. 

 

Different membership options are now available through the schemes. For example, 
managing agents may pay a membership fee which then covers that agent for all deposits 
they receive. Alternatively a landlord with only one or two properties who does not use an 
agent may be able to pay a flat fee per deposit, and this may be more cost-effective. 

 

Landlords or their agents should familiarise themselves with the rules of their chosen 
scheme. 

 

The rules may direct landlords and agents to include special clauses in their standard 
tenancy agreements, for example. If tenancy agreements or other documents are not in the 
form required by the scheme, or if timescales are ignored, the adjudicator may award the 
full deposit to the tenant by default – whatever the merits of the landlord’s claim. 

 

4.5.5 Prescribed Information 

https://www.depositprotection.com/
https://www.mydeposits.co.uk/
https://www.tenancydepositscheme.com/


The Prescribed Information, also known as a Section 213 notice, which landlords or agents 
must give to tenants includes information about the chosen deposit protection scheme. 
This information must be given to the tenant (and anyone who may have paid the deposit 
on the tenant’s behalf – known as a Relevant Person) in less than 30 days after the taking of 
the deposit. Each scheme will have its own requirements for what the prescribed 
information should include but the tenant should be passed a copy of the signed deposit 
protection certificate as well as written confirmation of: 

 

 details of the tenancy deposit scheme used 

 the scheme’s information leaflet 

 how to get the deposit back when the tenancy ends 

 what to do if there is a dispute about the return of the deposit 

 the landlord’s name, address and contact details (or the agent’s details) 

 the amount of deposit paid 

 the address to which the deposit relates 
 

The Deregulation Act 2015, which came into force in March 2015, amended the prescribed 
information rules to allow agents to serve the prescribed information on the landlord’s 
behalf and with the agent’s details listed as the contact information. 

 

To avoid disputes about deposits having to go to court, all the schemes have an alternative 
dispute resolution (ADR) service which seeks to resolve disputes that have arisen about 
deposits. Use of a deposit protection scheme’s ADR service is not compulsory. Both 
landlords and tenants still have the option of going to court but they cannot do both. 
In some cases, landlords who took their case to court were ordered by the judge to use the 
ADR service. There is a general obligation in the Civil Procedure Rules (the court rules) to try 
other means of resolving disputes before going to court – because court proceedings are 
often time- consuming and expensive all round. 

 

4.5.6 Relevant Person 
 

Where a third party provides the deposit, i.e. money changes hands as opposed to the 
guarantee schemes listed below, then under the Housing Act 2004 that person is a ‘Relevant 
Person’ and needs to be provided with a copy of the prescribed information. This is very 
common in student letting where parents often provide the deposit and some local 
authorities will provide a physical monetary deposit rather than a guarantee. The Relevant 
Person should also be provided with a copy of the tenancy agreement, as it could help to 
avoid or resolve disputes later if they are told up front what the deposit might be used for. 

 

Just like tenants, Relevant Persons can claim against landlords or agents if they are not given 
prescribed information or if the landlord/agent fails to comply with the chosen deposit 
protection scheme’s initial requirements. 

 

4.5.7 Lead Tenant 
 

The custodial scheme (DPS) and the My Deposits insured scheme both use a ‘Lead Tenant’ 
system. This applies in any situation where more than one person has an interest in the 



deposit. This could be where there are joint tenants, parents of students or local authorities 
providing the deposit. In setting up the Lead Tenant all parties with an interest in the 
deposit need to agree who that will be and then only that person will have authority to deal 
with the deposit at the end of the tenancy. This may cause problems with students signing a 
joint tenancy trying to get six parents who have not met to agree which of them will be the 
only one with the right to argue about this at the move- out, or if they choose a Lead Tenant 
who leaves the property before the end of the tenancy. 

 

If a local authority had provided the deposit, the Lead Tenant may not be a tenant at all but 
the local authority which paid a deposit on behalf of the tenant. 

 

4.6 The Deregulation Act 2015 – tenancy deposits rules 
 

The Deregulation Act 2015 received Royal Assent on 26 March 2015 and the changes in the 
Act in relation to tenancy deposit rules came into force immediately. 

 

If a deposit was taken before 6 April 2007 and the tenancy became periodic after that date, 
the deposit must now be protected and the Prescribed Information issued to the tenant. A 
90 day grace period has been granted for this amendment to the tenancy deposit rules. If 
you protect the deposit and serve the Prescribed Information, the deposit will be treated as 
if it has always been protected. 

 

However, if you don’t you will be in breach of the legislation and you will be unable to evict 
the tenant using a Section 21 notice. You may also face a fine of up to three times the value 
of the deposit. 

 

If you have a deposit taken before 6 April 2007 and which became periodic before that date 
you do not have to protect the deposit. However, if you wish to issue the tenant a Section 
21 notice you will need to return the deposit or protect it before the Section 21 notice can 
be served. 

 

In addition, for tenancies started after April 2007 where the deposit was protected and the 
Prescribed Information passed to the relevant parties during the fixed term there is now no 
need to reissue the Prescribed Information at the end of the fixed term or on tenancy 
renewal. 

 
This is on the proviso that the deposit remains protected with the same deposit protection 
scheme and the tenancy details have not changed. If the tenancy deposit is moved into 
another scheme or any of the tenancy details (i.e. tenants, landlord, property information) 
change you will need to re-serve the Prescribed Information. 

 

The Prescribed Information rules have been amended to allow for agents details to be given 
instead of the landlord’s details where the agent is managing the deposit on the landlord’s 
behalf. Previously the landlord’s direct contact details had to be given as part of the 
Prescribed Information irrespective of whether they employed an agent to manage the 
property. 

 

4.7 Rent setting 



Before the tenancy begins, the landlord and tenant should mutually agree the rent, 
including arrangements for when to pay and review it. The details of these matters should 
be included clearly in the tenancy agreement. If the tenancy is for a fixed term, the rent 
given in the agreement will last for the whole of the fixed term unless there is a rent review 
clause. 

 

During the first six months of a tenancy, tenants have rights to refer the rent to the First- 
Tier Tribunal for review if they consider the rent to be above the market rent. This is, 
however, very rarely done. 

 

Where the annual rent is greater than £100,000, the tenancy cannot be an assured or 
assured shorthold tenancy under the Housing Act 1988 (see information above). 

 

The rent charged may include a sum to cover the cost of repairs, although these costs 
cannot be passed on to the tenant in the form of a separate service charge. In particular, a 
landlord cannot seek to pass on to the tenant the cost of any repairs which are their 
responsibility under Section 11 of the Landlord and Tenant Acts 1985 or under the 
regulations relating to gas safety etc. 

 

4.7.1 Rent book 
 

A landlord is legally obliged to provide a rent book if the rent is payable on a weekly basis 
(failure to do so is a criminal offence). The rent book provided must, by law, contain certain 
information (Section 4, Landlord and Tenant Act 1985). 

 
Standard rent books for assured and assured shorthold tenancies can be obtained from law 
stationers and larger general stationers. However, the landlord should also keep a record of 
rent payments and provide receipts for rent paid (particularly for cash payments) for all 
tenancies to avoid any disagreements later. 

 
4.8 Raising the rent 

 

Normally, it is not possible to review the rent during the fixed term of the tenancy unless 
either there is a valid rent review clause, or the tenant agrees to the review. If the tenant 
agrees, this should be recorded (perhaps by seeking the tenant’s signature on a new 
tenancy agreement). 

 

There are three ways to review the rent in an assured shorthold tenancy: 
 

1. A rent review clause in the tenancy agreement 
2. Agreement with the tenant 
3. Notice under Section 13 of the Housing Act 1988 

 

4.9 Rent review clauses in the tenancy agreement 



A clause can also be included to review the rent after the fixed term has ended. The clause 
must comply with the provisions of the Unfair Terms in Consumer Contracts Regulations. 
Clauses allowing the landlord to review (and particularly to increase) the rent as he sees fit 
are likely to be unenforceable. Any increase upon a valid rent review is more likely to be 
enforceable if it can be justified by a recognised/established factor (such as significant 
improvements to the property or general cost increases reflected in the Retail Prices Index). 

 

Clauses which provide for very large increases will normally be void. For example, where the 
rent increase is not to achieve a fair rent for the property but to increase the rent to a level 
where it would jeopardise the security of the tenant or by causing rent arrears or 
artificially raising it over £100,000. 

 

A rent review clause could also be challenged by referring it to the First-Tier Tribunal. 
 

4.10 Rent increases by agreement 
 

It is also possible to review the rent by seeking the tenant’s signature to a document (such 
as a copy letter to the tenant proposing the new rent) which confirms agreement. Landlords 
wishing to do this are encouraged to speak to the tenant first to gauge whether or not they 
are content with the proposed new rent. 

 

Once agreement has been reached, the landlord should send a formal duplicate letter 
proposing the new rent and asking the tenant to sign, date and return one copy to confirm 
their agreement. If the tenant fails to return the letter or fails to pay the new rent, then the 
rent will not have been validly reviewed. 

 

The review will be less susceptible to challenge if the landlord gives the tenant something in 
exchange for any increase in rent – for instance improving the facilities or condition of the 
property. If this is to be the case, it should be recorded in a letter from the landlord to the 
tenant. It is not possible to increase the rent unilaterally by simply sending a letter to the 
tenant telling them that their rent will be increased from a specific date. If the tenant agrees 
to this and starts paying the rent the increase is agreed but if the tenant does not agree they 
can refuse to pay the increase. 

 

4.11 Rent increase by notice under Section 13 of the Housing Act 1988 
 

If the tenancy is an assured or assured shorthold tenancy the landlord can use a formal 
procedure in Section 13 of the Housing Act 1988 to propose a rent increase. To do this a 
special form is needed, which is obtainable from law stationers, some landlord associations, 
and some of the online services for landlords. It should be noted that the rent can only be 
increased by Section 13 after the fixed term has ended, and that this facility can only be 
used once every 12 months. 

 

The form must be completed in full, and served on the tenant. At least one month’s notice 
must be given to the tenant. If the tenant does nothing during this period, then the rent 
increase will take effect. 



If the tenant feels the rent increase is too high then they can refer it to the First-Tier 
Tribunal for review. The application must be made no later than the last day of the notice 
period or it will be invalid and the increased rent will stand. If the rent is challenged the 
matter will be considered by the First- Tier Tribunal rent assessment committee who, if they 
consider the rent is not a market rent, will substitute what they consider is a market rent. 
The First-Tier Tribunal’s view is not always in the tenant’s favour and it is not unknown for 
them to consider that the proposed rent may be too low. 

 

4.12 Housing Benefit 
 

There are currently two systems of Housing Benefit in use. The old system, called Rent 
Allowance (RA), is being phased out and all new claims are now called Local Housing 
Allowance (LHA). Existing claims for RA will continue for the foreseeable future until there is 
a break in the claim. Many of the rules are similar but there are some differences. 

 
LHA entitlement is based on household size but makes no consideration of the value of a 
given property, which removes the previous need for the Rent Service to visit the property 
to make a valuation. 

 

Housing Benefit is for people on low incomes, including unemployed people, who have to 
pay rent. An application form has to be completed online either through the local authority 
website or at Jobcentre Plus. There are PCs available in the Customer Service Centre at 
Exeter City Council to enable the completion of an online application. The government is 
rolling out Universal Credit, which wraps all a person`s allowances into one payment, which 
is then paid out monthly to the tenant; only under exceptional circumstances can the 
housing allowance part be split out and paid to the landlord separate to the other 
payments. 

 

There is a Housing Benefit Landlord Information and guidance section on Exeter City 
Council’s website for more detailed information. 

 

4.12.1 Tenants have to provide information and proof of: 
 

 Their income and any savings 

 Their identity and sometimes details of their immigration status in the UK 

 The rent to be paid (usually a written tenancy agreement is sufficient) 

 The name and address of the landlord/agent 
 

Most local authorities aim to process Housing Benefit claims within 14 days from receipt of 
all the appropriate documentation they have requested. They cannot pay a claim until they 
have all the information they need. 

 

Regrettably, some local authorities fall short of the 14-day target, which can cause hardship 
and problems for both tenants and landlords. Sometimes delays can occur if a tenant does 
not fully understand what is required or have the required documentation. 

 
4.12.2 Conditions for Rent Allowance and Local Housing Allowance 

https://exeter.gov.uk/benefits-and-welfare/


As Housing Benefit is means- tested (dependent upon income and savings) some tenants 
may have to pay part of the rent themselves. 

 

Some tenants, such as most full- time students or people who have just arrived in the 
country, will not be eligible to receive Housing Benefit. 

 

Usually Housing Benefit cannot be paid for a tenant who is a close relative of the landlord; 
the arrangement must be that of a genuine arms-length commercial transaction. 

 

4.12.3 Setting the rent 
 

When someone makes a claim for Housing Benefit the maximum they will receive is the 
Local Housing Allowance rate applicable to the size of their household within a particular 
locality known as a Broad Rental Market Area (BRMA). 

 

A BRMA is where a person could reasonably be expected to live taking into account access 
to facilities and services. There are over 150 BRMAs covering England and local authorities 
can have one or more BRMAs within their boundaries. Exeter only has one BRMA. 

 

LHA rates within BRMA’s are set by the Valuation Office Agency’s Rent Officers who collect 
monthly market evidence of private sector lettings within every BRMA in order to set LHA 
rates. LHA rates are updated and published annually on 1 April and are available on the 
Council’s website. 

 

When the new system was introduced, the LHA rate was set at the median level or fiftieth 
percentile. This meant that in theory 50% of the properties within a given BRMA would be 
affordable to people claiming LHA. However, now the LHA rate is the 30th percentile on a 
list of rents in the Exeter BRMA. 

 

The maximum LHA that someone is allowed to claim is dependent on the size of their 
household. This is worked out as follows: 

 

Claimants are entitled to one bedroom for: 
 

 Every adult couple 

 Any other adult aged 16 or over 

 Any two children of the same sex under 16 

 Any two children under 10 regardless of sex 

 Any other child 
 A child with a disability 

 An overnight carer 

https://www.gov.uk/government/publications/understanding-local-housing-allowances-rates-broad-rental-market-areas


This would be the maximum LHA that a claimant could receive. However, what a claimant 
will eventually receive when their claim is assessed is also dependent on their household 
income. 

 

Finally, there are different rules for single tenants aged under 35. Housing Benefit will only 
pay an amount based on the average rent for a room in a shared house, even if the tenant is 
living in a self-contained flat (this is called the single room rent). However, not everyone 
aged under 35 is affected by the single room rate. If a claimant has a disability or is a care- 
leaver the shared accommodation rate may not apply. 

 

In any event, the agreed contractual rent is the rent due from the tenant, and any shortfall 
in Housing Benefit payments should also be collected. If there is likely to be a shortfall, it is 
advisable to check the tenant’s ability to pay it before letting the property and agree how 
payment will be made. 

 

4.12.4 Non-dependants 
 

The Council may reduce someone’s Local Housing Allowance if they share their home with 
adults who are not dependent on them – for example, adult sons or daughters, parents, 
relatives or friends. It is assumed that they should pay something towards the rent, whether 
they do so or not. 

 

The rate of these deductions depends on the income of the individual in question. These 
rates did not change for a number of years. However, from April 2011 they were increased 
significantly and will continue to increase each April thereafter. 

 

4.12.5 Revised guidance on direct payment of LHA to landlords 
 

The Department of Work & Pensions (DWP) issued revised guidance around the issue 
of direct payments of LHA to landlords. In general a person’s LHA can only be paid to their 
landlord if the claimant is regarded as ‘vulnerable’ or if the claimant is in rent arrears of 
eight weeks. 

 

From April 2011 the DWP have widened the discretion that local authorities have when 
considering whether to pay a claimant’s LHA to their landlord particularly where, ‘they 
consider that it will assist the customer in securing or retaining a tenancy’. 

 

For example a local authority may agree to pay an existing claimant’s LHA direct to their 
landlord if the landlord agrees to reduce the rent to the LHA level. In the case of a new 
tenant the local authority may consider paying the LHA direct to the landlord as they have 
reduced the rent to the prevailing LHA rate. 

 

4.13 Housing Benefit Reform – Universal Credit 
 

4.13.1 What is Universal Credit? 
 

Universal Credit (UC) is the new benefit for people of working age, designed to top up their 
income to a minimum level. It will eventually replace benefits for people who are out of 



work and tax credits for people in work. UC will replace the following benefits into a single 
payment: 

 

 Housing Benefit 

 Income Support (IS) 

 Jobseekers Allowance (JSA) 

 Employment and Support Allowance (ESA) 

 Child Tax Credit and Working Tax Credit 

 Budgeting Loans and Crisis Loans 
 

Many other benefits will continue to exist. Some of these will count as income when UC 
payments are calculated and others will not. 

 

4.13.2 Housing Benefit and Universal Credit 
 
Tenants will claim UC instead of Housing Benefit if they need help with rental payments. UC 
will contain similar allowances towards rent, which were usually paid as part of a Housing 
Benefit claim. 

 

4.13.3 Universal credit is paid monthly 
 

Benefits payments are currently paid every fortnight to the tenant and every four weeks to 
a landlord. UC payments will be paid every month in arrears. It may sometimes be possible 
under certain circumstances for payments to be made more frequently, or to be split and 
paid to more than one person in specific circumstances. 

 

There may be some circumstances when rent payments can be made direct to a landlord via 
an ‘alternative payment arrangement’ that Jobcentre Plus can arrange. For example if a 
claimant would be at risk of losing their home because of existing rent arrears or will get 
into rent arrears if payments are not made direct to a landlord. 

 

The DWP released guidance for private and social landlords in August 2015 with up to date 
information on what they can do to assist their tenants in preparing for the Universal Credit. 

 

4.14 Tenant references 
 

Landlords should interview prospective tenants carefully to help choose one who will be 
trustworthy and reliable. Taking up references from a prospective tenant’s current or 
previous landlord, employer and bank can help to inform the tenant selection process. 

 

Some landlords might also use a tenant referencing service, which will make checks and 
enquiries of a prospective tenant on a landlord’s behalf. Many companies provide services 
such as this. They can be found online or via insurers or landlord associations. 

 

As part of the pre-tenancy referencing/checks, it is suggested landlords ask the successful 
tenant to provide details of a close family member or friend who can be contacted in an 
emergency or if the tenant leaves without notice. 



Under the Tenant Fee Act 2019, landlords and agents cannot charge any fees for setting up 
a tenancy agreement; they are entitled to ask for a refundable Holding Deposit of ONE week 
only (monthly rent times 12 months divided by 52 weeks). On taking this money the tenants 
should be given an explanatory Holding Deposit form which clearly explains, why it is taken, 
why it can be kept if the application fails and how and when it is returned. Normally in a 
successful application the holding deposit is deducted from the first month’s rent, so less 
rent is paid on the first payment. 

 

If deducting this amount from the deposit payment, do bear in mind the Deposit Scheme 
rules state that a deposit (or part of) must be registered within 30 days of receiving it. It 
should be noted that to take a greater amount than one weeks rent, as a holding deposit is 
illegal and considered a Prohibited Payment. This is particularly important in a shared house 
under one AST, only one weeks Holding Deposit can be taken and not one week from each 
tenant. 

 

In some niche markets, such as letting to students, it is difficult to obtain references because 
this will be the first time that a tenant has lived away from home. To offset this risk, some 
landlords ask for guarantors where a parent or friend guarantees to meet the cost of unpaid 
rent and/or damage up to a given threshold if this is not met by the tenant. 

 

4.15 Unlawful discrimination 
 

There are legal obligations on to take reasonable steps to ensure that people are not 
discriminated against directly or indirectly due to their race, colour, gender or disability, 
known as ‘protected characteristics’. The specific legislation is within the Equality Act 2010. 

 

Direct discrimination is defined as treating a person less favourably than another on the 
grounds of their race, gender or disability. In some cases, discrimination may occur where 
there has been a failure to comply with a statutory duty. In relation to disability, it should be 
noted that the statutory definition has been widened to include those with certain long- 
term medical conditions. 

 

Indirect discrimination consists of applying a requirement or condition that, although 
applied equally to persons whether male or female, black or white, is such that a 
considerably smaller proportion of a particular racial or gender group can comply with it 
than others, and it cannot be shown to be ‘justifiable’. 

 

With regard to issues pertaining to disability, a similar requirement exists that landlords do 
not impose criteria that could be identified as ‘unreasonable’. 

 

The landlord should note that tenants should not be chosen on the basis of race, religion, 
marital status, disability or sexuality. If the landlord discriminates against any tenant on 
these grounds, the landlord could be prosecuted. However, if the landlord is letting rooms 
in the landlord’s home, the landlord may specify the sex of prospective tenants. Age 
discrimination is prohibited in employment but is allowed in housing. For example, housing 
might have to be let to those over 55 in order to comply with planning requirements. 

https://www.legislation.gov.uk/ukpga/2010/15/contents


In managing a house and providing a service to the tenant in exchange for rent, the landlord 
should make every effort to establish a good working relationship with the tenant. 
This is particularly important when dealing with access to the property or when undertaking 
repairs. Part of that relationship will be good communication with the tenant and ensuring 
that their expectations are both reasonable and accurate about the level of service that will 
be delivered. 

 

5.0 DURING THE TENANCY 
 
5.1 Periodic and other visits 

 

Landlords have a common law obligation to maintain a let property reasonably free from 
disrepair. The local authority may take enforcement action if they identify risks including, 
but not limited to, items of repair under the Housing Health and Safety Rating System 
(HHSRS). As conditions within residential premises are now risk- assessed under the HHSRS 
the person undertaking visits should also be looking out for hazards. Letting a house in 
multiple occupation (HMO) adds specific management obligations for landlords and 
occupiers. 

 

The landlord, or some responsible person acting on the landlord’s behalf, should visit the 
house regularly. Visits can also be carried out at any other reasonable time if the tenant 
reports a problem. This is both to identify and to prioritise repairs and other works which 
may need doing and to ascertain whether the tenancy conditions are being met. It is good 
practice to visit at least quarterly. 

 

Some visits will need to be undertaken by a qualified and competent person, for example, a 
suitably qualified gas engineer for annual gas safety checks or a competent electrician for 
periodic fire alarm checks. Tenants must have a means of contacting the landlord or letting 
agent at all times and there must be a procedure in place to deal adequately with 
emergencies. Any works, however identified, need to be resolved within a reasonable time 
period depending on their seriousness. 

 

It is good practice to keep a record of all visits and/or referrals from the tenant, including 
the proposed solution and outcome. Some landlords have a standard checklist, which 
provides a useful prompt of things to look for and a record of what was found. Some 
landlords give a copy to their tenants. 

 

Receipts should be kept when repairs are undertaken, for which the cost may be recovered 
for tax purposes depending on their nature. 

 

It is important to note that, unless the tenant agrees otherwise, a landlord must give at least 
24 hours written notice of any visit and its purpose. Some landlords include a note saying 
they will change the appointment to a mutually convenient date if requested and that 
unless the tenant objects they will let themselves in to conduct the inspection. This is not 
recommended as tenants need to give express consent to a visit; if entering with the tenant 
not resident it is highly advisable to take a companion as a potential witness. 



Visits must not be intrusive to the tenant as this could constitute harassment. Any terms 
included in the tenancy agreement regarding access must be reasonable and fair. 

 

These conditions apply only to areas where the tenant or tenants (in the case of a joint 
tenancy) have exclusive possession. Landlords can access communal areas which remain 
under their control at all reasonable hours. It is normally courteous to give tenants notice of 
any works in these communal areas that may cause them inconvenience. 

 

5.2 Entry and refusal 
 
Tenants have a right to quiet enjoyment of their accommodation. 
Even if the landlord gives proper notice of a visit, the tenant may still legally refuse access. If 
a tenant refuses access the landlord should try and find out why before resorting to legal 
action. It may simply be the timing of the appointment and the fact that the tenant is unable 
to get time off work - in which case an evening or weekend appointment could be arranged. 

 

Only if the tenant will not make alternative arrangements or where the tenant persistently 
causes delays and in so doing compromises the landlord’s ability to fulfil their legal 
obligations should the landlord seek a court order to secure access or consider terminating 
the tenancy using the prescribed legal process. 

 

5.3 Tenant obligations 
 

Landlords may impose reasonable obligations on the tenant which affect their behaviour 
(including anti-social behaviour), and that of their visitors, through the tenancy agreement. 

 
In addition, occupiers of HMOs have specified legal obligations as detailed under The 
Management of Houses in Multiple Occupation (England) Regulations 2006. 

 

5.4 Emergencies 
 

There are times when the property may have to be entered as a matter of urgency. 
Statutory bodies are able to do this in appropriate circumstances: 

 

 Gas - contact the National Grid emergency number 0800 111 999 
 Water - sewer and/or flooding: contact South West Water who are responsible for 

water in the area if closing the stopcock is ineffective 

 Damage to the structure or security of the property 
 Suspicious circumstances relating to criminal activity - liaise with the 

Police. 
 

Landlords who enter without the consent of the tenant or against their wishes must be able 
to demonstrate, if challenged, that it was reasonable to enter under the circumstances. 

 

5.5 Tenancy renewal 



There is no legal requirement for either a tenant or landlord to renew a tenancy agreement 
after the fixed term expires. After the fixed term of a tenancy has ended, assured and 
assured shorthold tenancies will automatically run on as a statutory periodic tenancy (or 
rolling agreement), on the same terms and conditions as the preceding fixed-term tenancy. 
Periodic tenancies continue rolling on from month to month or from week to week, 
depending on how often the rent is paid. 

 

If a letting agent has been used to source your tenant a tenancy renewal fee could be 
charged if you wish to renew the tenancy after the fixed term expires. It is worth 
understanding the reasons for a tenant giving notice at the end of a fixed term. 

 

5.6 Changing the terms of an assured shorthold tenancy and tenancy renewal 
 

There is a procedure whereby the landlord or the tenant can propose new tenancy terms, 
including a new rent. This can be done, within a year of the statutory periodic tenancy 
starting, using a special procedure under the Housing Act 1988. There is a special form, 
called a Section 6 Notice, which needs to be used, and which has to be served on the tenant. 
This procedure may include a change in rent (up or down) but should not be used simply to 
change the rent alone. For rent-only changes see Section 13 of the Housing Act. Landlords 
can obtain the forms from law stationers and from some of the online services for landlords. 

 

Although rarely exercised, the landlord and the tenant both have the right to apply for an 
independent decision by a First- Tier Tribunal if the new rent cannot be agreed. 

 
If the tenancy is a fixed term or contractual periodic tenancy, the landlord can only change 
the terms of the tenancy if the tenant agrees. It is best to agree any changes in writing. 

 

Normally any changes are made by getting the tenant to sign a new tenancy agreement, 
incorporating the new terms and conditions. If the tenancy is an assured shorthold tenancy, 
and the tenant refuses to co-operate you will have the option of serving a Section 21 notice 
and ending the tenancy at the end of the fixed term. 

 

5.7 When the tenant can leave during the tenancy 
 

A tenant in a fixed-term tenancy can only end the tenancy before the end of the term with 
the landlord’s agreement (accepting the tenant’s offer to ‘surrender’ the tenancy), or if this 
is allowed for by a ‘break clause’ in the tenancy agreement. 

 

Where a ‘break clause’ exists the tenant must follow any requirements for giving notice 
specified in the tenancy agreement. 

 

If the agreement does not allow the tenant to end the tenancy early and the landlord does 
not agree that the tenant can surrender the agreement, the tenant will be contractually 
obliged to pay the landlord the rent for the entire length of the fixed term, and this can 
include the utility bills (including standing charges) for this period. 

 

If the tenant wishes to surrender the property (end the letting before the end of the 
agreement), the landlord should try to mitigate their loss (future rent) by re- letting the 



property. Quite often a landlord will reach an agreement with the tenant to accept their 
surrender if they find a suitable replacement tenant, which will ensure that the landlord 
suffers no loss of income. 

 

Reasonable re-letting costs (re-marketing, advertising, referencing) can be charged so long 
as they are evidenced, but these and any other conditions attached to the landlord’s 
agreement to accept the surrender should be recorded in writing before the surrender takes 
place. Once a new tenant is found, the landlord cannot re-let without first accepting the 
surrender of the first tenancy so there is no ‘double charging’ of rent for the same period. 

 

If the tenancy has no fixed term, the tenant must give the landlord notice in writing of their 
intention to leave. The tenant must give at least four weeks’ notice where rent is paid on a 
weekly basis and at least a month’s notice where rent is paid on a monthly basis. It is 
recommended that periodic notices should end at the end of a rent period for both 
landlords and tenants. 

 

5.8 Preventing, controlling and recovering rent arrears 
 

Proper and reasonable enquires before letting should reduce the risk of rent arrears. 
 

It is the tenant’s responsibility to make sure rent is paid in full, on time and in the manner 
agreed in the tenancy agreement. 

 

Although it is not the landlord’s responsibility to issue reminders or chase payments, 
effective procedures for managing arrears should be established because late payment is 
not unusual. 

 

Landlords letting to a tenant who claims Housing Benefit as a means of helping them pay 
their rent should make themselves familiar with the Housing Benefit system and particularly 
the new system of Local Housing Allowance and its effects on new tenancies. Arrears can 
occur where a landlord and/or tenant fail to complete paperwork properly and on time and 
claims may then not be back-dated. 

 

In times of hardship, tenants not initially claiming benefits may need to resort to Housing 
Benefit (HB) to help pay their rent. The landlord should be sensitive to such situations and 
offer support to the tenant to help them submit a claim. Offering productive support can 
help to reduce arrears, even though this is not a legal requirement. 

 

Arrears can occur for a variety of reasons and sometimes this can be resolved between the 
landlord and their tenant. If the tenant is unable or unwilling to pay, or is habitually late in 
paying, then the landlord may end the tenancy using the appropriate method. 

 

Unless trained and skilled in the procedures to terminate a tenancy early legal assistance 
should be sought. Failure to follow procedures properly may mean any action will fail in 
court. It is important not to inadvertently harass (See page 198) or illegally evict the tenant 
as both are criminal offences. 



Section 8 of the Housing Act 1988 can be used to recover possession and claim arrears 
owed. In general, if landlords make an error, the courts will be entitled to reject the 
application. Sometimes the court does not have to agree with a landlord’s request to 
terminate a tenancy even if they agree the facts claimed are true. 

 

Arrears may also be recovered through the County Court including the ‘small claims’ 
procedure and the court will be able to give details on how to do this. Further information is 
available here. 

 

A County Court Judgment (CCJ) can affect a tenant’s credit rating which in turn can affect 
their ability to rent in the future and can act as a deterrent to running up arrears. Obtaining 
a CCJ against a tenant does not mean that the landlord will automatically receive what is 
owed. If the tenant does not pay, the judgement (or order) can be enforced but this will 
involve further costs. 

 
In incurring any court or enforcement costs landlords need to consider how likely they are 
to be able to recover any monies owed. Bailiffs cannot take possession of a tenant’s 
belongings if they are on hire purchase, so a tenant’s apparent lifestyle may not be a true 
reflection of their ability to pay. As an alternative to using bailiffs, the judgment can be 
enforced by means of an Attachment of Earnings Order (AEO) where the tenant is 
employed, or by a Third Party Debt Order where someone else who owes the tenant money 
pays it to the landlord instead. A CCJ can also be used to recover money from a bank 
account when it is in credit. 

 
5.9 Nuisance and anti- social behaviour 

 

Anti-social behaviour (ASB) is any behaviour which causes or is likely to cause a nuisance 
and annoyance to others. Examples include, but are not limited to, noise, violence, abuse, 
threats and use of the property for illegal drugs. Adequate checks prior to letting should 
minimise the risk of letting to someone who is likely to behave anti-socially and the tenancy 
agreement should include appropriate clauses about anti- social behaviour. 

 

Some local authorities include a licence condition for premises which require a licence 
under the Housing Act 2004, stating that landlords must take reasonable action to prevent 
and, where necessary, to remedy anti-social behaviour. 

 

Landlords should be mindful that tenants may be the perpetrator or the victim of ASB. 
 

In some rare cases there is a risk of repercussions and landlords should consider their 
actions carefully and take advice before acting. Sometimes the police or the local authority 
may contact the landlord if there is a problem in one of their properties and it is important 
to try to work with them to resolve the situation. 

 

A range of measures can be used including mediation, Closure Orders and or, injunctions 
under the Anti-social Behaviour Crime and Policing Act 2014 and/or eviction, depending on 
the circumstances and seriousness of the situation. 

https://www.legislation.gov.uk/ukpga/1988/50/section/8
https://www.gov.uk/make-court-claim-for-money
https://www.gov.uk/make-court-claim-for-money
https://www.gov.uk/government/organisations/hm-courts-and-tribunals-service
https://www.gov.uk/hmrc-internal-manuals/debt-management-and-banking/dmbm667520
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part72
https://www.gov.uk/government/collections/anti-social-behaviour-crime-and-police-bill


In cases of noise from the property contact the Environmental Health Department as they 
may be able to take enforcement action against the perpetrator including prosecution and 
seizing equipment 

 

If a landlord is aware of or suspects violence or drug-related activity, seek advice from 
Devon & Cornwall Police before acting. This is particularly important if the landlord is aware 
that the property is being used for illegal drug use, but yet fails to take any action, as a 
criminal offence may be committed by the landlord. In such circumstances it is very 
important to speak to the police about any concerns, so that they can either support, advise 
or initiate, the best form of action to take in any particular case. 

 

If evidence of the anti-social behaviour is needed, the police or the antisocial behaviour co- 
ordinator may be able to help. 

 

5.10 Smoking and the Health Act 2006 
 

Since 1 July 2007 it has been illegal to smoke or allow smoking in enclosed public areas of 
properties. The Health Act 2006 which bans smoking imposes obligations to take action to 
implement the ban and creates a number of criminal offences for those who choose to 
ignore or break the law. 

 

Tenants of individually let rooms and their guests are only permitted to smoke in bedrooms 
with the door closed. Smoking is not permitted in the common areas of the building, which 
are defined as public areas and smoking is not permitted in kitchens/living rooms, corridors 
or shared toilets or bath/shower rooms. It does not matter if all the tenants and guests 
agree that smoking in the common areas is acceptable – it is still not legal – because the 
shared areas are not part of any individual tenant’s ‘dwelling’. The ‘dwelling’ is confined to 
the room that has been let to them. 

 

Where tenants are renting the entire dwelling – including tenants who are renting on a joint 
tenancy and jointly renting the entire premises – then there are no ‘public areas’ within 
their premises. The Health Act ban allows smoking in their shared living space, because it 
forms part of their dwelling. 

 

Common stairwells and entry lobbies serving flats will be public areas. Where public areas 
are involved appropriate ‘no smoking’ signs should be clearly displayed at the entrances to 
and within premises in required areas. Signs must meet a number of minimum 
requirements. They must: 

 

 be at least A5 size 

 display the ‘no smoking’ symbol 
 contain, in characters that can be easily read by persons using the entrance, the 

words ‘No smoking. It is against the law to smoke in these premises’. 
 

Inside buildings, for example at an entrance to smoke-free premises from other smoke-free 
premises, signs can simply show the no- smoking symbol. 



5.10.1 Enforcement 
 

Enforcement can be difficult. People smoking tobacco products in prohibited areas should 
be politely asked to desist. Tenants who refuse to desist from smoking in a public area after 
being asked politely to do so should be provided with a letter from their landlord advising 
them that their failure to adhere to this policy is also a criminal offence, and that unless the 
tenant complies with the law action will be taken against them. If a tenant continues to 
smoke then it is recommended that they should be sent a letter by a solicitor. If no positive 
response received to the solicitor’s letter and other tenants are complaining then the 
landlord should take legal advice in considering repossession proceedings. The landlord 
themselves can face criminal proceedings and a hefty fine if they fail to take action to stop 
unlawful smoking. 

 

6.0 ENDING A TENANCY 
 

The information in this chapter about terminating tenancies and eviction is, inevitably, 
legalistic, but it is worth emphasising that at the end of their agreements most tenants leave 
their property voluntarily and many landlords experience no problems either moving into a 
new agreement or getting possession of their property back. 

 

6.1 Practical tips for a pain-free end of tenancy handover 
 

The golden rule is: be prepared. If the tenancy is for a fixed term, make a diary note 
straightaway of when the tenancy is due to end, and another date around two months 
before that. Where appropriate, contact the tenant to see whether they would be 
interested in renewing their tenancy, or whether they plan to leave. If the tenant is going to 
leave, there are a number of practical matters that the landlord can help trigger which make 
for a smooth ending to a tenancy: 

 

 Arranging a joint inspection of the property to agree on any damage that needs 
rectifying or decoration that might need undertaking. Landlords should take a 
checklist with them. 

 Providing information about the cleaning required to return the property in an 
acceptable condition (it is often worth reminding the tenant of their obligations). 

 Advising the tenant about taking final utility readings and liaising with suppliers 
about issuing and paying final bills. 

 Making arrangements for the handover of any keys. 
 

The more attention that is paid to ending the tenancy in an orderly manner the less likely it 
is that there will be any problems or misunderstanding about how the tenancy can best 
come to an end. It is usually a good idea to confirm anything that is agreed with the tenant 
in writing. Follow up any problems as quickly as possible – and record them in writing. 

 

If the tenant does not hand the property back in the condition required by the tenancy 
agreement, the landlord may be entitled to withhold part of the deposit. The adjudication 
services operated by the tenancy deposit protection schemes rely heavily on comparisons of 
check-in and check-out reports, so the better the quality of any check-in and check-out 



reports, the more likely it is that the proposed deposit deduction will be awarded to the 
landlord. Make sure that all photographs are clearly labelled and dated. 

 

If the accounts for gas, electricity, water and telephone are in the name of the tenant, then 
the payment of these bills is a matter between the tenant and the supplier, and the supplier 
cannot require the landlord to pay. When the tenant moves in the landlord should notify all 
the suppliers of the name of the new tenant and the date when the tenancy started. Some 
tenancy agreements state that tenants must not change the utility suppliers during the 
tenancy which could potentially be an unfair term, unless the supply is linked to Green Deal 
arrangement. 

 

Other tenancy agreements state that tenants must notify the landlord of the new supplier 
and the account number if they change utility provider. Landlords can then contact the 
utility provider easily at the end of the tenancy. 

 

Landlords need to pay the bills for any services used during a void period. As there are so 
many different suppliers, it is helpful to notify the new tenant of the name of the existing 
suppliers if known. 

 

If the gas or electricity company is trying to charge the landlord when they have been 
notified of the name of the new consumer (tenant), information about how to proceed can 
be obtained from the Citizens Advice consumer service. 

 

6.2 What to do if the tenancy is to continue 
 

Most tenancies in the private rented sector start life as fixed- term assured shorthold 
tenancy. When the fixed term of an assured shorthold tenancy ends the landlord has the 
following options if they want the tenancy to continue to: 

 

 Agree a replacement fixed-term shorthold tenancy with the tenant. 

 Agree to a replacement assured shorthold tenancy on a periodic basis called a 
contractual periodic tenancy. 

 To do nothing and allow the assured shorthold tenancy to run on with the same 
terms, under a statutory periodic tenancy. 

 

6.2.1 Agreeing a replacement fixed-term AST 
 

This is not something that the landlord has to do but a replacement fixed term tenancy is 
advantageous for landlords who want to know that the tenant’s obligations are going to 
continue for at least the duration of the replacement tenancy. 

 

If a property is let through an agent agreeing a replacement fixed-term AST is likely to be 
encouraged. The agent may charge the landlord for this service but there is no requirement 
on either party to renew the agreement. 

 

Remember to check whether the tenancy deposit protection scheme being used requires re- 
registration of the deposit if the tenancy is renewed, because the scheme requirements 

https://www.citizensadvice.org.uk/consumer/get-more-help/if-you-need-more-help-about-a-consumer-issue/


vary. The Tenant Fee Act 2019, requires that only five weeks rent is held as the maximum 
deposit (unless the annual rent is over £50,000), so check the amount of deposit held and if 
there is an excess amount, return this difference to the tenant/s within 28 days of renewal. 

 

6.2.2 Agreeing a contractual periodic AST 
 

This is not compulsory either but it can be a good option for landlords who need to be 
flexible about when they can have their property back. Landlord and tenant can agree that 
the tenancy agreement will terminate by either of them giving notice to quit. Take advice 
about the tenancy agreement and the legal requirements of a notice to quit, if there are any 
doubts about this. Again, check whether the chosen tenancy deposit protection scheme 
requires re- registration of the deposit. 

 

6.2.3 Statutory periodic tenancy 
 

If the landlord does nothing and the tenant stays on in the property, the tenancy will 
automatically run on from one rent period to the next on the same terms as the preceding 
fixed-term assured shorthold tenancy. This is called a statutory periodic tenancy and differs 
from a contractual periodic tenancy which has the fixed term end and the entering of a 
contractual periodic specifically written into the agreement. The statutory periodic is 
effectively a new tenancy every month and the legal duties relating to a new agreement can 
apply. The tenancy will continue to run on this basis until a new fixed-term or periodic 
tenancy is agreed, the tenant leaves or the court awards the landlord possession. The terms 
of the existing tenancy agreement remain in force; a notice to gain possession of the 
premises can be served at any time. The period of notice is linked to the period for which 
rent was last payable under the tenancy. Take advice if there are doubts about which notice 
to serve. 

 

6.3 What to do if the tenant wants to leave 
 
6.3.1 Tenant termination of a periodic tenancy 

 

A periodic tenant must provide notice in writing of their intention to leave. The minimum 
notice period is four weeks (specified in Section 5 of the Protection from Eviction Act 1977). 
In most cases, the contract will specify at least a month for a monthly rental and that notice 
should always expire at the end of a rental payment period. The contract may also specify 
the terms on which notice may be given. If the terms are standard terms, they will only be 
enforceable if they are fair. 

 

In practice, tenants tend to ignore notice requirements and will leave when convenient to 
them. It is often not worth the landlord’s time or cost in attempting to chase the tenants to 
enforce those requirements. Concentrate on getting the property re-let. 

 

6.3.2 Tenant termination of a fixed-term tenancy when it expires 
 

There is no statutory requirement for a tenant to serve notice to end a fixed-term tenancy 
at the end of that fixed term. The tenant is generally entitled to leave without giving any 
notice. Any standard clause in the tenancy agreement requiring the tenant to give formal 



notice to leave at the end of the fixed term (and making the tenant liable for rent in lieu of 
notice if they fail to do this) may contravene the Unfair Terms in Consumer Contract 
Regulations 1999 and could be unenforceable. Only a court can decide if any given clause is 
fair or not. A clause asking the tenant to inform the landlord whether or not they will be 
leaving, so that arrangements can be made for the property to be checked and the damage 
deposit returned to them should not cause problems. 

 
6.3.3 Tenant termination of a fixed-term tenancy before it expires 

 

If the tenant has a fixed-term tenancy but wants to terminate it before the term expires, 
they can only do so legally: 

 

 With the agreement of the landlord or if early termination is allowed for by a break 
clause in the tenancy agreement and the tenant has followed any requirements for 
giving notice specified in the tenancy agreement. 

 In a few rare cases, if the landlord is in very serious breach of his obligations (but the 
breach must be ‘fundamental’ to the tenancy). 

 

If the agreement does not allow the tenant to terminate early and the landlord has not 
agreed that he or she can break the agreement, the tenant will be contractually obliged to 
pay the rent for the entire length of the fixed term. If the landlord accepts the return of the 
tenancy, it is possible that the tenancy comes to an end due to ‘surrender by operation of 
law’. This occurs where the landlord and the tenant behave in a way that is inconsistent 
with the continuation of the tenancy. If the tenant offers to hand back the keys, make sure 
that at that stage any conditions connected with that return are agreed, and record them in 
writing. For example, are the keys only being accepted on the basis that the tenancy 
continues until a new tenant signs up at the same or a higher rent? Once a landlord accepts 
a surrender of the tenancy, the tenant’s liability for future rent ends unless it has been 
agreed otherwise. Unlike a claim for compensation for damage, the landlord is not under a 
duty to mitigate his or her loss if the tenant s liable for rent. Payment of rent is a debt, and 
the rent is due for as long as the tenancy continues. However, once the tenancy comes to an 
end (e.g. if the landlord agrees to accept the property back) the tenant’s liability to continue 
paying rent stops (but they remain liable for any arrears that accrued up to that point). 

 

If a tenant wants to end their fixed-term tenancy early, landlords should explain to tenants 
that the fixed-term tenancy requires the tenant to pay rent for the duration of the 
agreement. Some tenants will wish to change their plans at that point and stay at the 
property until a new tenant is found. 

 

Landlords may then agree with the tenant that both of them will try to find a new tenant. 
Landlords should ask the tenant to agree to pay reasonable additional costs arising from the 
tenant’s proposed departure, such as re-letting fees. Landlords should also inform tenants 
that any early termination of the tenancy is conditional on the property being handed back 
in good order, with rent paid up to the date when the new tenancy starts. Write to the 
tenant setting out the conditions and ask them to write back confirming acceptance of the 



conditions. In the meantime, to avoid any inference of a surrender occurring ‘by operation 
of law’, do not do anything that would be ‘inconsistent with the continuance of the 
tenancy’. Do not treat the tenancy as over until the new tenancy starts. 

 

Once a new tenant is found, there should be no ‘double charging’ for the same period. If an 
agreement is not reached, a tenant may decide to abandon a property and a landlord will 
have to decide if it is feasible to take any enforcement action against the tenant. This would 
be by way of a small claim in the County Court. 

 

6.4 What landlords can do if they want a tenant to leave? 
 

In most cases, the procedure will involve serving some kind of notice. The type and format 
of notice may vary depending on the circumstances of the case. Information about specific 
notices is given below, but as an introduction here are some general points about service of 
notice: 

 

 The tenancy agreement may specify the method and manner by which notices may 
be served and if the landlord does not follow the required method, the landlord’s 
claim for possession could be struck out by the court. Any specified method in the 
agreement should therefore be followed. 

 In the absence of a specified method of service, service by hand, preferably with a 
witness, should be followed and this should be backed up by an alternative method. 
The alternative could be by post, with either a certificate of posting or recorded 
delivery (be wary of this method, because if no one is in or the recipient refuses to 
sign for it, proving service to the satisfaction of the court can be very difficult). At the 
time of making the application to court a landlord will be required to supply the 
court with information about the service of the notice. 

 If the notice is in the wrong form, or incorrectly served, it could mean that the 
landlord will lose the case. It is important that you take advice if unsure what to do. 

 

There will be cases when a landlord has agreed a fixed term, but needs to end the tenancy 
early. This might be because of a change in the landlord’s circumstances, or because things 
are not working out with the tenant. If a landlord wishes to obtain possession of the 
property during the fixed term of an assured shorthold tenancy, they can only seek 
possession: 

 

 If one of the grounds for possession in Schedule 2 of the Housing Act 1988 (as 
amended) applies and 

 If the tenancy agreement has a clause in it providing for this (this is sometimes 
known as a re-entry or forfeiture clause, even though forfeiture cannot be used for 
assured shorthold tenancies) or 

 By activating a properly drafted break clause and then using the Section21 
procedure 

 

For break clauses, to be valid they must be available for use by both the landlord and the 
tenant, not just the landlord alone. Although a landlord can re-take possession if it is 
obvious that the tenant has abandoned the property, in most cases the landlord will need to 



obtain an order from the court. Evicting a tenant without a court order is a criminal offence 
(with very few exceptions). 

 

The grounds for possession are divided into mandatory grounds, upon which the court must 
order possession if the landlord proves the allegation, and discretionary grounds, upon 
which the court may order possession if the allegations are proved and if the court 
considers it reasonable to make the order. The grounds must be specified in the notice, 
which must be a Section 8 notice. The notice is in a prescribed form. Schedule 2 of the 
Housing Act 1988 also specifies what minimum notice period must be given – and this 
depends on the ground(s) being used. Many landlords will need to take advice about service 
of notices and termination using Section 8, until they become familiar with the procedure. 

 

A landlord will have to consider what it is that they wish to achieve by commencing legal 
proceedings to end the tenancy. They will have to take into account the time, effort and 
cost involved and also if they have used all other methods of resolving a problem. 

 

It may be beneficial to obtain a possession order, even on discretionary grounds, as the 
terms of any order may assist the landlord to influence a tenant to change their behaviour 
or to pay the rent arrears by instalments or maintain the garden or whatever has been the 
problem. 

 

6.4.1 To end a fixed-term tenancy before it is due to expire 
 

Mandatory Grounds 
 

Grounds 1-5 of the Housing Act 1988 require the landlord to serve notice prior to the 
commencement of the tenancy, warning the tenant that possession might be sought for the 
reason stated in that ground. In some circumstances the court may decide to waive the 
requirement of notice if it is just and equitable to do so. Grounds 1-5 are: 

 

 Ground 1 can be used if the property to be repossessed was, or after the let is 
intended to be, returned to the landlord as their own home. For this ground to be 
successful the landlord must have notified the tenant in writing before the tenancy 
started, that he or she intended one day to ask for the property back on this ground. 

 Ground 2 relates to a lender’s right to possession. If the property is subject to a 
mortgage the landlord will often be required to serve this notice on the tenants. 

 Ground 3 requires that the fixed term is less than eight months and the property has 
been let as a holiday home within the preceding 12 months. 

 Ground 4 is for further and higher education providers only. 

 Ground 5 is where the dwelling is owned for the purposes of a minister of religion to 
better carry out their duties and the residence is needed for such a purpose. 

 

The remaining mandatory grounds, grounds 6-8, do not require notice to be given in 
advance of the start of the tenancy: 

 

 Ground 6 relates to recovery of possession when the landlord needs to carry out 
substantial building works. It cannot be used by a landlord against a tenant who was 



already in the property when the landlord bought it. This is particularly important as 
a tenant may in fact be a regulated tenant and be protected by the provisions of the 
Rent Act 1977 rather than the Housing Act 1988. A landlord who purchases a 
property should check the date that the person moved into the property and not just 
accept that a shorthold contract supplied by the seller is in fact a shorthold. 

 Ground 7 can be used to recover possession after the death of the tenant where the 
tenancy has devolved under their will or intestacy and the tenancy was periodic. 

 Ground 8 relates to serious rent arrears and is the main ground used by landlords of 
Housing Act 1988 tenancies seeking possession for rent arrears. Both at the date of 
the service of the notice under Section 8 of this Act and at the date of the hearing 
ground 8 can be used if: 

 
o Rent is payable weekly or fortnightly and at least eight weeks’ rent is 

unpaid. 

o Rent is payable monthly and at least two months’ rent is unpaid. 
o Rent is payable quarterly and at least one quarter’s rent (more than three 

months) is in arrears. 
o Rent is payable yearly and at least one quarter’s rent (more than three 

months) is in arrears 
o What landlords can do if they want a tenant to leave continued 

Discretionary Grounds 

The court must consider the landlord’s claim and, if proved, the judge has the power to 
make an absolute order or a suspended order, which is usually with conditions. In some 
cases the court may decide to adjourn the proceedings on terms that the tenant is directed 
to comply with conditions. The terms of the adjournment may allow the landlord to bring 
the matter back to court within a given period. To gain possession the landlord will have to 
prove the facts, supported by a solid chronological evidence trail and that it is reasonable 
for the court to award possession on the facts of the case. 

 

Grounds 9-17 are all discretionary grounds. They refer to ‘dwelling- house’ but this 
expression would include a flat. 

 

 Ground 9 can be used where suitable alternative accommodation is available for the 
tenant or will be available for him or her when the order for possession takes effect. 

 Ground 10 can be used where some rent that is lawfully due from the tenant:- 
 

o is unpaid on the date on which the proceedings for possession are begun and 
o except where subsection (1)(b) of Section 8 of the Housing Act 1988 applies, was 

in arrears at the date of the service of the notice under that section relating to 
those proceedings. 

 

 Ground 11 can be used in cases where the tenant has persistently delayed paying rent 
which has become lawfully due whether or not any rent is in arrears on the date on 
which proceedings for possession are begun. 



 Ground 12 can be used where any obligation of the tenancy (other than one related to 
the payment of rent) has been broken or not performed. 

 Ground 13 is for use where the condition of the dwelling-house (or any of the 
common parts if the dwelling is part of a larger building) has deteriorated owing to 
acts of waste by, or the neglect or default of, the tenant or any other person residing 
in the dwelling-house. In the case of an act of waste by, or the neglect or default of, a 
person lodging with the tenant or a sub-tenant of his or hers, the ground can also be 
used if the tenant has not taken such steps as he or she ought reasonably to have 
taken for the removal of the lodger or sub-tenant. 

 Ground 14 can be used in cases of anti-social behaviour committed by the tenant or 
any other person living with the tenant or visiting the property if that person: 

 

o Has been guilty of conduct causing or likely to cause a nuisance or annoyance to 
a person residing, visiting or otherwise engaging in a lawful activity in the 
locality, or 

o Has been convicted of: 
 

 Using the dwelling-house or allowing it to be used for immoral or illegal 
purposes, or 

 An indictable (Crown Court) offence committed in, or in the locality of, the 
dwelling- house. 

 

 Ground 14A relates to domestic violence and is only available to registered social 
landlords or charitable housing trusts. 

 Ground 14ZA is for use where the tenant or an adult residing in the property has been 
convicted of an indictable offence at the scene of a riot. 

 Ground 15 can be used where the condition of any furniture provided for use under 
the tenancy has, in the opinion of the court, deteriorated owing to ill-treatment by the 
tenant or any other person residing in the dwelling house. In the case of ill-treatment 
by a person lodging with the tenant or by the tenant’s sub-tenant, the tenant has not 
taken reasonable steps for the removal of the lodger or sub-tenant. 

 Ground 16 relates to where the dwelling-house was let to the tenant in consequence 
of his employment by the landlord seeking possession or a previous landlord under 
the tenancy, and the tenant has ceased to be in that employment. 

 Ground 17 can be used where the tenant is the person, or one of the persons, to 
whom the tenancy was granted and the landlord was induced to grant the tenancy by 
a false statement made knowingly or recklessly by either the tenant or a person acting 
on the tenant’s instigation. 

 

A landlord may use several grounds on an application for possession if several grounds apply 
to the facts of a case. For example, it is possible to use grounds 8, 10, and 11 at the same 
time. There is a good reason for specifying all grounds that apply. If a tenant reduces the 
rent arrears to below the specified sum at the date of the hearing, and the landlord has only 
pleaded ground 8, the claim could be dismissed. However, if the alternative grounds 
also apply, the court can still make an order for possession, which may be absolute or 
suspended. 



If one of the mandatory grounds is used and proven then the judge must make an order for 
possession. The date of possession should normally be 14 days from the date of the hearing 
but the judge has discretion for it to be postponed to a period not longer than six weeks 
after the making of the order. 

 

A landlord will not necessarily know if a tenant will be represented at court, as they may not 
seek advice until shortly before the hearing. Therefore, any landlord who is contemplating 
taking legal proceedings should seek advice before doing so. The Legal Aid Agency, in 
conjunction with the Court Service, now provides emergency legal advice and 
representation at most courts for unrepresented tenants facing possession proceedings 
based upon rent arrears. Therefore a landlord may find that they are at a disadvantage if the 
tenant is represented and the landlord is not. 

 

6.4.2 Ending a periodic tenancy – The Section 21 Notice 
 

If the tenancy is a contractual periodic assured shorthold tenancy, the landlord should 
follow any notice stipulations set out in the tenancy agreement. The landlord may need to 
take legal advice before proceeding. 

 

In the majority of cases in the private rented sector, a periodic tenancy will be a ‘statutory 
periodic tenancy’, i.e. an assured shorthold tenancy that has run on past its expiry date. 

 

If the landlord does not want the tenancy to continue as a statutory periodic tenancy the 
landlord will need to serve a Section 21 notice to bring the tenancy to an end. The notice is 
known as a Section 21 notice, as the landlord’s right to recover possession and the notice 
procedure is set out in Section 21 of the Housing Act 1988. 

 

The Section 21 procedure is considered to be a no-fault procedure as it is not necessary for 
the landlord to establish that there has been any wrongdoing by the tenant. The landlord 
only has to prove that the tenancy is an assured shorthold, the tenant has lived in the 
property for a minimum of four months, that the appropriate notice has been validly served 
and that either six months, or the fixed period, has expired, whichever is the longer. 

 

The Deregulation Act introduced a prescribed form for the Section 21 notice which must be 
used for all tenancies that started on or after 1 October 2015. 

 

If a landlord is likely to require the property to be returned to them immediately after the 
fixed term expires, the Section 21 notice cannot be served at the beginning of the tenancy 
as previously allowed. The Deregulation Act 2015, introduced in April 2015, states that a 
Section 21 notice can only be served after a tenant has lived in a property for a minimum of 
4 months. 

 

The requirements for an order for possession, under Section 21, are that: 
 

 The tenancy is an assured shorthold tenancy. 

 Any fixed term of the tenancy has expired. 



 The annual gas safety check has been undertaken and the certificate passed 
to the tenant. 

 The tenant has received a copy of the Energy Performance Certificate 

 Any deposit paid was duly protected under the appropriate regulations for 
tenancies created on or after 6 April 2007. 

 Any licence required under the Housing Act 2004 (for example a mandatory 
House of Multiple Occupation licence) has been applied for. 

 
If it is necessary to regain possession of the property quickly, it may be possible to use the 
accelerated possession procedure. If the above requirements are met, and the Section 21 
notice and tenancy agreement are available in writing, the accelerated possession 
procedure may be used. The accelerated possession procedure may take up to six to eight 
weeks after submitting the application to court, depending on the case load of the court at 
the time. Otherwise, the standard procedure must be followed, which will involve a court 
hearing. 

 

The court cannot grant an order for possession during the first six months of the tenancy 
using the Section 21 procedure. It follows that the accelerated possession procedure cannot 
be used during that time either. 

 

This six-month ‘moratorium’ only counts from the first tenancy agreement with that 
particular tenant for a particular property, not any subsequent agreements. But if a tenant is 
renting a room in a shared house and moves to another room, this will count as a new 
tenancy and the six- month moratorium will apply, even though he or she may have lived in 
another room in the house for some time. 

 

It is not uncommon for landlords to think that they cannot issue an assured shorthold 
tenancy for less than six months. This is not true however it is not possible to get a Court to 
order repossession during the first six months of a tenancy. 

 

6.4.3 The Deregulation Act 2015 – Section 21 notices 
 

The Deregulation Act 2015 introduces amendments to the legislation for the valid service of 
Section 21 notices. 

 

From 1 October 2015 a new standardised section 21 notice is required for all tenancies 
made or renewed after this date. The new form does not apply to statutory periodic 
tenancies started before this date. However, from 1 October 2018 these provisions will 
apply to all tenancies in existence. The government issued guidance on the new 
standardised section 21 notice on 1 October 2015. 

 

The Assured Shorthold Tenancy Notices and Prescribed Requirements (England) Regulations 
2015 contain a copy of the standardised form (Form No. 6A). 



From 6 April 2015 a Section 21 notice served after the fixed term has expired will no longer 
be invalid if the date of possession does not end on the last date of the tenancy period. As 
long as a full 2 months’ notice has been served to the tenant then the notice will be valid. 

 

The introduction of the Act also means that it is no longer possible to serve a Section 21 
notice at the start of a tenancy for use at a later date, and with no time limit on its use. Now 
a Section 21 notice can only be served after the tenant has lived at the property for a 
minimum of 4 months and the notice will also need to be used within 6 months of being 
served or it will lapse and a new one will have to be served. 

 

Following serving a tenant with a Section 21 notice, all rent that has been paid for a period 
where the tenant ceases to live in the property must be returned to the tenant unless the 
tenant has continued to live in the property for more than one whole day of that period. If a 
tenant has paid their rent and decides to leave when they receive the Section 21 notice the 
landlord must refund the rent payment for any period that the tenant ceases to live in the 
property regardless of the 2 months’ notice given by the landlord. 

 

Furthermore, a Section 21 notice will be invalid if the landlord cannot prove that they have 
shown tenants an Energy Performance Certificate, Gas Safety Certificate and a copy of the 
Government’s most recent How to Rent Guide. This guide is for tenants and landlords in the 
private rented sector to help them understand their rights and responsibilities. 

 

The guide can be sent by email and there is no requirement on the landlord to re-serve the 
guide every time it is updated. However, if the tenancy is renewed the tenant must be 
supplied with the latest version of guide if it has been updated since the last time it was 
given. This only applies to tenancies started on or after 1 October 2015. 

 

Tenants also receive six months protection from retaliatory eviction under the Section 21 
procedure where a relevant repair notice has been served by the local authority. 

 

6.5 Powers and duties of District Judges 
 

Judges are directed by the terms of the legislation on which the application is made, and 
also by the Civil Procedure Rules and other regulations. 

 

This means that there are some things that the judge must do and some things that they 
may do. Judges must act fairly and impartially, and their decisions will be based upon the 
facts that are proven, the rules that apply to the case and/or the wider social consequences 
of any decision that they make. Although a judge may strike out a claim if it is defective due 
to an error, they may also allow some errors to be corrected and allow a case to proceed. 

 

6.6 Absolute Orders or Suspended (Postponed) Orders 
 

A possession order granted by the court may be made as an absolute order or suspended on 
terms. For example, a landlord’s allegations of anti-social behaviour (ground 14) may be 
found to be proven and the tenant may have produced no evidence to suggest that their 
conduct has changed or will change. In that situation the court may decide to make 
an absolute order. By contrast, an application made due to breach of contract on the basis 



of the tenant failing to pay rent (say ground 10) may be granted as a suspended order, if the 
tenant has shown that since the application was made, they have commenced making 
regular payments towards the arrears. 

 

6.7 Applying to Court for possession – Standard Procedure 
 

As soon as the relevant notice period expires it is possible for the landlord either to apply to 
the court in person or to instruct a solicitor to do so. 

 

Only the landlord personally, or their solicitor, can sign the court papers. A common reason 
for possession claims being rejected by the court is that they are signed by a letting agent. A 
letting agent can help the landlord draft the paperwork, but they cannot sign on the 
landlord’s behalf and they do not have a right to represent the landlord at court in the 
landlord’s absence. A landlord who is likely to be absent from the UK will need to instruct a 
solicitor to commence legal action if they wish to be represented in their absence. 

 

After proceedings have been issued at court there is normally a waiting period of at least a 
month for a court hearing. The tenant is not required to vacate the property until there is a 
court order requiring them to do so (although they will sometimes simply leave during this 
period). If a landlord attempts to evict a tenant before the court order is made, they are 
likely to commit a criminal, and imprisonable, offence. 

 

If the court orders possession, the tenant will have to leave on the date specified in the 
court order. This is called an absolute possession order. 

 

If the court makes a suspended possession order and the tenant breaches the conditions of 
it, the landlord may apply to the court for an absolute possession order or a warrant for 
possession, depending on the terms of the suspended order. Frequently the tenant will then 
apply to the court for a ‘stay of execution’ which may be granted by the judge if the tenant 
is able to present sufficient evidence of their willingness and capability to comply with the 
original or revised terms of the order or that something has occurred that has led to the 
tenant being unable to comply with the original terms. This may have been caused because 
the tenant had been unable to obtain advice before the previous hearing. 

 

6.8 Evicting a tenant using accelerated possession 
 

You can make an online claim to evict your tenants using the accelerated possession 
procedure if they’re on an assured shorthold tenancy. 

 

You will need to: 
 

 complete the form online 

 print out the form and sign it 

 post your form and tenancy agreement to the court 

 pay £355 

https://www.gov.uk/evicting-tenants/accelerated-possession-orders


The claim is dealt with through an exchange of papers without a court hearing. The court 
will issue the claim to the tenant who is then given 14 days to provide a response. The 14 
days is from a designated date of service which may be slightly later than the date the 
papers are received. The tenant is given the opportunity to respond to the facts given in the 
claim. If there is any dispute about the facts the court may decide to hold an oral hearing at 
short notice to make a finding decision to award possession, normally 14 days after the date 
of the decision. The date may be later if the tenant has been able to establish that they will 
suffer undue hardship. The date cannot be later than 42 days after the decision was made. 

 

A landlord association may be able to recommend solicitors who specialise in housing law 
and who can undertake this type of work for a fixed fee. Alternatively, the various landlord 
websites may provide guidance on the procedure. The forms issued by the court are 
reasonably easy to follow and perhaps after one application has been drafted professionally, 
a landlord should be able to follow the guidance. 

 

6.9 After the Court Order and eviction 
 

The court will normally award the costs of the application for possession against the tenant 
but they may allow them time to pay if they are on a limited income. A landlord may feel 
that it is not worth seeking to claim the costs once the property has been recovered, if it is 
going to be difficult to administer the instalments. 

 

The landlord can continue to accept money from a tenant at any time during the possession 
process, from service of the notice to eviction. Indeed, the landlord must accept rent if it is 
offered to them. If a possession order is made, technically this ends the tenancy. However, 
the court will normally order that the landlord is entitled to receive ‘damages for use and 
occupation’ until the tenant actually vacates the property, calculated on a daily basis. If 
possession is ordered on the grounds of rent arrears, the court will normally order the 
tenant to pay back the rent owed at a rate appropriate to their circumstances. If asked to 
consider it, the court may also award a sum to cover interest on the outstanding rent and 
the court costs associated with obtaining he order. If a tenant is in receipt of Income 
Support and Housing Benefit the court will normally award the minimum expected 
deduction from benefit (and such an award against the Income Support will also entitle the 
landlord to direct payments, even under Local Housing Allowance). After the end of the 
tenancy the debt will merge with any other debts that the tenant has and it will cease to be 
a priority. This is also relevant to whether a landlord may feel it is viable to chase a debt 
after the end of the tenancy. It is common advice to landlords that they may be throwing 
good money after bad by pursuing the debt if the tenant is unlikely to be able to pay it. 

 
The tenant should leave the property on or before the date of possession but if they do not 
do so, a landlord must apply to the County Court for a Warrant for Possession. A landlord 
cannot themselves evict a tenant, even if they have a court order. If the tenant refuses to 
leave after the date specified in the order, a warrant for eviction must be obtained from the 
court, using Form N325: Request for Warrant of Possession of Land. 

 

The warrant is normally served on the property or the tenant by hand, and a time is booked 
by the court for the bailiff to return and carry out the eviction. The landlord should attend at 

https://www.gov.uk/government/publications/form-n325-request-for-warrant-for-possession-of-land


the same time so that the bailiff can formally hand over the property and, if necessary, 
arrange for the locks to be changed. If the tenant still does not have anywhere to move to it 
may be necessary for the tenant’s possessions to be retained for a reasonable time until 
they can be collected or disposed of. 

 

If the tenant has not already done so, the landlord may wish to advise the tenant to apply to 
the Council’s Housing Options & Advice team who may assist with the provision of storage 
of the possessions and or temporary and permanent accommodation. That will then mean 
that the landlord can make arrangements for the property to be re-let. 

 

6.10 Applying to the Court for rent arrears only 
 

If it is not necessary to obtain possession a landlord may wish to make a claim under the 
terms of the tenancy agreement for debt using the small claims procedure of the County 
Court. The amount awarded by the court will be determined at the date of trial. If a claim is 
being made for interest to be paid on the arrears this must be stated on the claim form 
because interest will not be added to the debt automatically. If the sum is cleared and then 
further arrears arise it will be necessary to submit a further claim. The court service has a 
simple form (N1) that can be completed at the local court or using moneyclaim online. The 
claim fees are based upon the amount of debt due at the date of the claim. Following an 
application to the court a claimant and defendant may be invited to reach an agreement to 
settle by negotiation or by using a free telephone mediation service. 

 

It is always worth making an effort to establish any reason for non-payment of rent before 
taking action. Non-payment may be a result of delays by the local authority in processing a 
housing allowance claim, and liaison with the tenant and local authority may well be 
sufficient to resolve any problem. 

 

If the amount of the arrears (and any other charges) is less than the tenancy deposit, it may 
be worth applying for the case to be adjudicated in accordance with the tenancy deposit 
protection scheme. Make sure that good paperwork and an up to date statement of rent 
(columns for amounts due and paid with a running total showing the current arrears 
outstanding) are submitted to support the claim to the adjudicator. Simply declaring on the 
application form that the tenant did not make a payment will not usually be sufficient. 

 

6.11 Unlawful eviction 
 

The Protection from Eviction Act 1977 makes it a criminal offence for any person to 
unlawfully deprive a ‘residential occupier’ of their occupation of the premises. This means 
that, unless the tenant agrees to vacate, the only legal way a landlord can evict a tenant is 
by obtaining a court order. Any term in the tenancy agreement that says otherwise will be 
void. 

 

‘Residential occupier’ is defined in the Protection from Eviction Act 1977. It covers virtually 
everyone living in residential accommodation including tenants who rent from a private 
landlord and any of their friends or visitors who have gained lawful access to the property. It 
is a common belief that this Act does not apply to licences. In almost all cases it does. 



The Act does specify certain limited classes of occupier, in particular lodgers who share 
living accommodation with their landlords, but even here eviction must not involve any 
force. If considering evicting a lodger the landlord should still seek legal advice before 
evicting because getting it wrong could be a criminal offence. 

 

6.12 Retaliatory Eviction 
 

Under the Deregulation Act 2015 landlords will not be able to evict a tenant who has made 
a legitimate complaint about the condition of their property. For tenancies started on or 
after 1 October 2015 if the local authority has confirmed that repair work is required at a 
rented 
property the landlord will not be able to evict the tenant for six months. This applies to all 
tenancies from 1 October 2018. 

 

Therefore a tenant with an AST is provided with six months protection from eviction under 
the Section 21 procedure where a relevant improvement notice has been served. 

 

A Section 21 notice is invalid under the Deregulation Act if: 
 

 the tenant had made a complaint about the condition of the property to the landlord 
in writing before the Section 21 notice was served 

 the landlord did not provide an adequate or timely (14 days) response in writing to 
the complaint, detailing actions to be taken and proposed timescales for the 
intended maintenance work. 

 the landlord served a Section 21 notice on the tenant following the complaint 

 the tenant contacted the local housing authority about the matters raised with the 
landlord 

 the council served a relevant notice in relation to the dwelling (a Hazard Awareness 
notice is NOT a relevant notice). 

 

Furthermore, if the Local Authority serves a relevant notice after the Section 21 notice has 
been served it will be invalidated due to the service of the relevant notice. In turn, 
possession proceedings will be struck out. However, if the relevant notice is served after a 
possession order has been made the order cannot be set aside. 

 

The protection from eviction also applies to disrepair in common areas in shared areas of a 
building if the condition of the common parts affects the tenant’s enjoyment of the dwelling 
as a whole. 

 

Furthermore, landlords will not be allowed to evict tenants from their properties if they 
have failed to provide gas safety certificates or energy performance certificates. 

 

The protection from eviction does not apply where: 
 

 the notice is due to a breach by the tenant to use the property in a tenant like 
manner, 

 a relevant notice has been revoked as a result of being served in error or quashed 



 the decision of the local authority to take the action to which the notice relates has 
been reversed 

 the property is genuinely on the market for sale 

 the landlord is a registered provider of social housing 

 the mortgagee is entitled to exercise the power of sale 
 

6.13 Unlawful harassment 
 

Harassment is a criminal offence under the Protection from Harassment Act 1997. There is 
also a special type of harassment relevant to residential premises. It is a criminal offence 
under the Protection from Eviction Act 1977 for any person to harass a residential occupier, 
or any of their friends or visitors who have gained lawful access to the property, in such a 
way that as a result they could be expected to give up their accommodation. 

 

The key elements of harassment are defined as acts likely to interfere with the peace and 
comfort of the residential occupier or the persistent withdrawal of essential services and 
either is committed by any person with the intention of causing the residential occupier to 
leave or is committed by any person with intent to stop the residential occupier pursuing 
their legal rights (for example, complaining about disrepair) or is committed by a landlord or 
agent who knows or has reasonable cause to believe that a likely result of their acts is that 
the residential occupier will leave, or will not pursue their legal rights. 

 
Common acts of harassment include: 

 

 Threats of violence or unlawful eviction. 

 Disconnecting gas, electricity or water. 

 Breaking off the key in the lock. 

 Deliberately disruptive repair works. 

 Frequent unscheduled visits, at unreasonable hours. 

 Entering the property without the tenant’s permission. 
 

Local authorities may prosecute landlords who harass tenants. If a landlord receives a letter 
from their local authority regarding alleged harassment against the tenant or any of their 
friends or visitors who have gained lawful access to the property, this should be taken very 
seriously. Be very careful in any dealings with that tenant and keep a detailed record of all 
meetings and telephone conversations. A landlord should follow any advice given to them 
by the Council officer and they should also seek immediate advice from a solicitor 
experienced in landlord and tenant law. 

 

A landlord or agent can be prosecuted in the magistrate’s court or in very serious cases a 
case may be transferred to the Crown Court. A penalty on conviction may include a fine of 
up to £5,000 and/or a term of imprisonment. 

 

Tenants may also make a claim to the County Court for an injunction to reinstate them to 
the property and can claim special and general damages which can amount to tens of 
thousands of pounds. In addition the landlord may have to take action to terminate a new 



tenancy and likewise pay further compensation if they have given the tenancy to a new 
tenant. 

 

If an injunction is granted to reinstate a tenant and the landlord fails to abide by the order, 
the court may commit the landlord to prison for contempt. 
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